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Still a Profession 


Congratulations to John DeVault for 


having the courage to accept the office 
that he sought. 


His opening column in the July/ 


August Journal was refreshing, infor- 
mative, and correct. The most impres- 
sive adjective might be mature. Most 
of us who have practiced for a while 
(maybe too long) have felt a deep sense 
of loss since our labors have ceased to 
be a profession and become a business. 
The problems have been addressed 
numerous times with much whining, 
handwringing, and crying to no avail. 
A mature, thoughtful, and continuous 
approach may work. 


I appreciate Mr. DeVault’s dedica- 


tion to the office and desire to better 
what I still call a profession. Although 
he cannot change the world in one 
year, even the smallest reversal will 
be a resounding victory. 


EpwarpD G. STEPHANY 


Ft. Lauderdale 


Keep Files Open 

I read with considerable dismay “Seal- 
ing the File—Closure in Dissolution 
Proceedings” in the June issue of the 
Bar Journal advocating closure of dis- 
solution of marriage proceedings. De- 
spite some recent missteps, Florida 
courts still hold that court files, how- 
ever embarrassing to individual liti- 
gants, should be open to the public 
unless no reasonable alternative to 
closure exists. First Amendment con- 
siderations aside, this principle makes 
good common sense. In an age where 
fewer than half the eligible population 
even bothers to vote, and when law- 
yers, courts, and “the system” are 
largely viewed as protectors of the 
privileged, the last thing we need to 
start doing is conducting our business 
in secret. The authors ought to be 
condemning the impropriety of lawyers 
who allow the filing of “overblown and 
spiteful allegations, psychiatric and 
guardian reports” instead of advocat- 
ing a way to hide it. 


THomas H. McGowan 
St. Petersburg 


OatHu oF ADMISSION TO THE FLoRIDA BAR 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“L will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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Coming in future issues of the Bar 
Journal.... 


e Geographic Information Systems 

¢ Settling Claims Involving Minors 

¢ Chasing the Deadbeat Professional for Child 
Support 

e Dispute Resolution Procedures Under Federal 
Contracts 


e The Collateral Source Rule 


Giso .. . in the December issue the annual index to 
all Bar Journal articles by author and subject. 


A New PLACE TO MEET 
IN CLASSIC PALM BEACH. 


More on Bad Faith 

I very much enjoyed the article on 
UM bad faith by Mr. Vaka and Mr. 
Preston in the June issue. There are 
two additional points that are worth 
commenting. 

The article suggests that the meas- 
ure of damages should be limited to 
those damages proximately caused by 
the bad faith. That certainly was the 
standard under the McLeod decision, 
but immediately after McLeod, the leg- 
islature essentially reversed McLeod, 
at least for UM cases. The change is 
sometimes overlooked, because it did 
not amend F.S. §624.155, but amended 
to F.S. §627.727 by adding §10 provid- 
ing that the total amount of the claim- 
ant’s damages is recoverable, whether 
caused by an insurer or by a third 
party tortfeasor. This brings first party 
bad faith in line with third party bad 
faith, permitting recovery of the full 
damages caused by the underlying loss, 
without regard to the policy limit. The 
Supreme Court decision in Laforet v. 
State Farm has recently upheld the 
constitutionality of this revision, at 
least for prospective application. 

The other point is that the Laforet 
Supreme Court decision (which may 
have been published after the dead- 
lines for revision of the article) firmly 
and finally rejected the “fairly debat- 
able” standard referred to in the arti- 
cle. The standard for proving bad faith 
remains the consumer protective stan- 
dard derived from the Boston Old 
Colony v. Gutierrez decision which was 
incorporated into the first party bad 
faith statute. 


RosBErT J. MAYES 
Tampa 


Editor’s note: Mr. Preston and Mr. 
Vaka discussed the Laforet decision in 
the July/August issue of the Bar Jour- 
nal at page 52. 


Our stunning, new $5 million Pavilion 
has changed some thinking about suc- 
cessful meetings in Palm Beach. We're 
still just 100 steps from famous Worth 
Avenue shopping and the Atlantic 
Ocean. Palm Beach International 
minutes away. Your 
attendees will still be (SHE 


[2 


pampered with The 


Colony’s legendary service. But now, 
your meetings will take place in the 
newest and nicest conference center 
in Florida. For meetings of up to 210, 
the Pavilion provides 6,000 sq. ft. of 
state-of-art meeting space. The hotel 
offers 95 guest rooms, suites, 


call now for new 
information. 


; A; penthouses and villas. Write or 


tony— 


PALM-B EYACH 
Call 800°521°5525 for immediate information and assistance with planning your next function. 
155 Hammon Ave. * Palm Beach * FL 33480 * 407°655°5430 * Fax 407°832°7318 


The Florida Bar Journal welcomes let- 
ters to the editor. Letters should be no 
longer than 350 words, and may be 
edited. Letters may be directed to “Let- 
ters to the Editor,” The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee, Florida 32399-2300. 
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PRESIDENT'S PAGE 


“Counsel, You Are Dangerously 
Close to Violating Rule 13!” 


pon graduation from law 

school, I had the good for- 

tune of going to work as 

a clerk with U.S. District 
Judge William McRae in Jacksonville. 
He was an outstanding intellect (a 
Rhodes scholar), a well-experienced trial 
lawyer (formerly a named partner in 
the firm of Holland, McRae, Bevis and 
Smith (yes, Chesterfield’s name was 
once in the firm)), and a great teacher. 
During my stint as his law clerk, I had 
the opportunity to hear arguments on 
many of the important issues of the 
day: civil rights, redistricting, voting 
rights, capital punishment, as well as 
sitting in on some interesting civil and 
criminal trials. 

I also became acquainted with some 
outstanding federal judges: Judge War- 
ren Jones, one of the longest sitting 
federal judges in history; Judge Bryan 
“Cowboy” Simpson, who stood tall in 
the civil rights battles of the early 
Sixties; and Judge Charles R. Scott. 

Before his appointment to the bench, 
Judge Scott practiced with the old 
Fleming firm in Jacksonville and was 
well known as an outstanding railroad 
defense lawyer. Watching him on the 
bench, you could easily picture him 
standing before the jury rail explaining 
to 12 good and true why the accident 
could certainly not have been caused 
by the fault of the Silver Meteor speed- 
ing up the line from Miami to 
Jacksonville. I imagined that Judge 
Scott trying a jury case was much like 
another great Jacksonville trial law- 
yer, Raymond Ehrlich, later chief jus- 
tice of the Florida Supreme Court. (In 
one of my early jury trials, I invited 
my wife to sit in. At lunch I anxiously 
awaited her critique of the morning’s 
events. Never one to mince words, I 
received it in short order: “John, you 
were okay, but that Mr. Ehrlich is 
really wonderful.” Needless to say, we 


settled the case before the jury re- 
turned its verdict.) 

Judge Scott knew how to manage a 
courtroom with dignity, fairness, and 
lack of unnecessary motion. During 
my clerkship, I never recall a trial 
lasting more than a week, no matter 
how complex, and I cannot now imag- 
ine any trial he managed could have 
taken more than a month. The other 
element that Judge Scott possessed in 
abundance is one which all good trial 
lawyers and judges need to maintain— 
a sense of humor. 

On more than one occasion, in the 
midst of an argument on a difficult 
point of law, Judge Scott would inter- 
rupt the proceedings and address the 
lawyer in stern terms: “Counsel, don’t 
you know that you are dangerously 
close to violating Rule 13?” The offend- 
ing lawyer would return to counsel 
table scurrying through a copy of the 
Local Rules, to no avail. Finally, the 
chagrined attorney would confess to his 
honor that he was unaware of Rule 13. 
Whereupon Judge Scott, in a much less 
menacing voice, would recite “Local 
Rule 13”: “Thou shalt not take thyself 
too seriously.” 

The first few times I saw Judge Scott 
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invoke Rule 13, I thought its purpose 
was simply to deflate the ego of a 
pompous lawyer from outside our 
jurisdiction. Obviously, the admonition 
did have that effect, but it served a 
much broader purpose. It made us all 
aware that, while what we do is serious 
business, it does not mean that we as 
lawyers must always take ourselves so 
seriously. 

In court, with each other, and with 
our clients, many of us do take our- 
selves too seriously. A dash of humor 
during a difficult negotiation, during a 
tough trial, or in a lengthy deposition, 
can do more to make everyone feel at 
ease and become more productive than 
an abundance of anger, hostility, and 
arrogance. Give some thought to those 
lawyers with whom you most enjoy 
having a case, who, when you see their 
names on the other side of a file, you 
smile to yourself—not because you think 
you will be able to take advantage of 
them, but because you know when you 
take a deposition or take a trip to- 
gether, or go to court for an argument, 
each side will do their best but after- 
wards you will have lunch or a drink 
together. It will be a pleasant rather 
than a disagreeable experience. 

Thinking back over some of the great 
arguments I have heard (and hopefully 
even a few I have given), if there is any 
common element that runs through 
them, it would be a touch of humor. 

So the next time you are arguing 
your position with a little too much 
vigor (or as my daughter puts it: “Dad, 
you're putting on your lawyer voice”), 
remember the phrase that Judge Scott 
uttered with a twinkle in his eye: 
“Counsel, you are getting dangerously 
close to violating Rule 13."0 


JOHN A! DeVautt IIT 
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JOHN M. McCarty 


“O ur goals will be to increase 
services by the Bar to the 
public, to improve the administration 
of justice, to advance our profession 
and to eliminate persons without integ- 
rity and character from practice. Our 
first service is to the Bar member so 
that he can better serve the public.” 

John Moore McCarty worked hard 
for more than 10 years in service to our 
profession to further the goals outlined 
so eloquently in his remarks following 
his inauguration as 1971-72 president 
of The Florida Bar. 

His dedication was not limited to our 
profession. As a major in the Army he 
led an all-service task force to take 
back a series of Pacific Islands during 
World War II. He was president of the 
University of Florida student body. He 
was a circuit judge. He was in public 
service as an aide to his brother, Gover- 
nor Dan McCarty, then as a state 
senator, representing the Ft. Pierce 
area. 

The Florida Bar has been the benefi- 
ciary of the dedicated service of many 
fine lawyers over the years. Mr. Mc- 
Carty was distinguished even in that 
company, as was recognized by a group 
of past Florida Bar presidents calling 
upon the Board of Governors to adopt 
a resolution recognizing his many con- 
tributions. 

He was a great lawyer, and a great 
Floridian. He will be missed. 


J F.. HARKNESS, JR. 


Resolution In Memoriam 


John SW. McCarty 


Wh hereas, John M. McCarty of Fort Pierce, Florida, was a highly 
respected mecabar of The Florida Bar for 54 years, was elected by the 
lawyers of the state to serve as President of The Florida Bar from June, 
1971, to June, 1972; and 


Whereas, John M. McCarty, in addition to serving the public as 
an active legal practitioner, became a municipal judge, appointed to 
the circuit court bench of the Ninth Judicial Circuit by Governor Leroy 
Collins and elected to the Florida Senate; and 


Whereas, John M. McCarty was active in his community where 
he served on the vestry of St. Andrews Episcopal Church, President of 
the Board of Directors of Fort Pierce Memorial Hospital, President of 
the Fort Pierce Rotary Club and Junior Chamber of Commerce; and 


Whereas, John M. McCarty was devoted to his country serving as 
a company commander in the United States Army in the Pacific cam- 
paign during World War II and equally devoted to his alma mater, the 
University of Florida, where he excelled on the football gridiron, as 
well as in undergraduate studies, and at the University’s school of law; 
and 


Whereas, John M. McCarty was a leader, who during his year as 
President of The Florida Bar worked assiduously to achieve his an- 
nounced goal “to maintain public confidence in the legal profession and 
to increase public trust that we can preserve the rule of law”; and 


Whereas, John M. McCarty served his profession with great dis- 
tinction as a champion for the highest ethical standards for lawyers 
and judges; and 


Whereas, John M. McCarty brought a warm friendship to all peo- 
ple and an openness and energy in his leadership throughout his life; 


Nofs Cherefore, Be It Resolbed by the Board of Gover- 
nors of The Florida Bar that the loss of John M. McCarty is mourned 
and that his extraordinary contributions and service to The Florida 
Bar, to the legal profession, his community, the state of Florida and 
the United States of America, are acknowledged, recognized and ap- 
plauded. 


Mesolfed this 25th day of May, 1995. 


William F. Blews John F. Harkness, Jr. 
President Executive Director 
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Florida’s New Law to Protect 
Private Property Rights 


by David L. Powell, Robert M. Rhodes, and Dan R. Stengle 


n May 18 Governor 
Lawton Chiles signed 
into law landmark legis- 
lation! which creates a 
new cause of action to provide judicial 
relief for landowners who suffer a ma- 
jor restriction on the use of their land. 

The law capped three years of con- 
tentious debate over proposed legis- 
lation and constitutional amendments 
to give landowners protection beyond 
the existing constitutional guarantee 
against private property being taken 
for public use without just compensa- 
tion.? The new statute has stirred fears 
it will empty the public purse and roll 
back decades of work to protect the 
environment and manage growth, as 
well as concerns it will completely fail 
to protect landowners confronted by a 
steady accumulation of regulatory pro- 
grams. 

In reality, it will do neither. The new 
law grants important new rights and 
remedies to landowners while pro- 
tecting existing environmental and 


growth management programs. The 
law protects landowners against some 
regulatory actions which do not rise to 
the level of a taking, but it is more 
limited in scope than the property 
rights legislation considered in Florida 
in recent years. Perhaps most impor- 
tantly, it signals a change in the way 
government will do business with land- 
owners. It is a balanced, measured 
response to a pressing and emotional 
issue. 

The public policy argument over pri- 
vate property rights has been sim- 
mering for years, but it was only in 
1993 that lawmakers considered the 
matter ripe for action. The legislature 
passed a bill to set up a Study Commis- 
sion on Inverse Condemnation to re- 
view landowner remedies when gov- 
ernment action restricts the use of land 
but does not amount to a taking.® 
Governor Chiles vetoed the bill be- 
cause he said it was tilted too far 
toward private interests and instead 
set up the Governor’s Property Rights 
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Study Commission II.4 It proposed new 
nonlitigation remedies for landowners,® 
but its recommendations were not acted 
on by the legislature in 1994. Instead, 
a citizen’s initiative campaign proposed 
a private property rights amendment 
to the Florida Constitution, but it was 
removed from the ballot by the Florida 
Supreme Court.® 

Thus, at the start of the 1995 Regu- 
lar Session, lawmakers had several 
property rights measures before them. 
Believing these measures did not strike 
a reasonable balance, Governor Chiles 
decided to prepare his own proposal. 
He directed Secretary Linda Loomis 
Shelley of the Department of Commu- 
nity Affairs to convene an ad hoc work- 
ing group to draft a consensus property 
rights measure. The working group 
was composed of representatives from 
local government, landowners, citizens 
groups, and other constituencies. It 
met through most of the 1995 Regular 
Session. With only one significant 
change by lawmakers,’ the bill drafted 
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by this working group was enacted 
with only one dissenting vote. 


New Judicial Remedy 

The cause of action is created by the 
Bert J. Harris, Jr., Private Property 
Rights Protection Act,® named after 
the Highlands County legislator who 
has championed property rights legis- 
lation for years. The Harris Act seeks 
to provide compensation to a landowner 
when the actions of a governmental 
entity impose an “inordinate burden” 
on his or her real property. It is in- 
tended to apply to governmental ac- 
tions that do not rise to the level of a 
taking under the Florida or U.S. constitu- 
tions.® 

The new judicial remedy is intended 
to protect either a landowner’s “exist- 
ing use” or “a vested right to a specific 
use” of land from an action by a state, 
regional, or local government agency 
that would amount to an inordinate 
burden.!° Therefore, in any potential 
claim it is critical to evaluate the 
landowner’s property interest in light 
of the statutory requirements for relief. 


Existing Use 

An “existing use” means an actual, 
present use or activity on the land, 
notwithstanding periods of inactivity 
normally associated with or incidental 
to the activity.!! A period of inactivity 
could include land lying fallow in asso- 
ciation with the growing of crops. 

An “existing use” also may mean: 
[S]uch reasonably foreseeable, nonspecula- 
tive land uses which are suitable for the 
subject real property and compatible with 
adjacent land uses and which have created 
an existing fair market value in the prop- 
erty greater than the fair market value of 
the actual, present use or activity on the 
real property.!2 

So long as the requested use is not 
speculative, is suitable for the prop- 
erty, is compatible with adjacent land 
uses, and can be justified by an ap- 
praisal, and the landowner meets the 
other requirements, the landowner 
should be protected by the Harris Act.!* 
This alternative definition of “existing 
use” should benefit a landowner who 
applies for approval of a land use which 
is already enjoyed by his or her neigh- 
bors. 

A “vested right to a specific use” 
must be determined by applying com- 
mon law principles of equitable estop- 
pel, constitutional principles of sub- 
stantive due process, or state statu- 


The Harris Act 
creates a new cause 
of action to provide 

compensation to a 
landowner when the 
actions of a 
governmental entity 
impose an 
“inordinate burden” 
on his or her real 


property 


tory principles.!4 These foundations for 
establishing vested rights are inde- 
pendent; for purposes of the Harris 
Act, rights may vest under any of the 
bases. 

Equitable Estoppel. The estoppel doc- 
trine is grounded in equity, and focuses 
on whether it would be inequitable to 
allow government to repudiate its prior 
conduct. Equitable estoppel will be ap- 
plied to government regulation of a 
land use if a landowner, in good faith, 
on some act or omission of government, 
has made a substantial change in posi- 
tion or has incurred extensive obli- 
gations and expenses, so that it would 
be inequitable and unjust to destroy 
the acquired right.'5 Each of these 
criteria has received valuable judicial 
interpretation and application,!® and 
the legislature relied solely on these 
cases in establishing an equitable es- 
toppel basis for vesting. 

Substantive Due Process. Rights also 
may vest for purposes of the Harris Act 
by applying constitutional principles 
of substantive due process. This stan- 
dard enables the judiciary to craft a 
constitutionally based vesting test sepa- 
rate from takings theories or remedies, 
and distinct from equitable estoppel. 
This standard could focus on whether 
an owner has acquired a constitution- 
ally protected property interest that 
should not be diminished or frustrated 
by governmental action.!7 In some in- 
stances, the protected interest could 
be established by applying and satis- 
fying estoppel principles, but the new 
test should go further. 

Statutory Vesting. The Harris Act 
protects rights vested by state stat- 
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utes. A variety of statutes create such 
rights. Among them are provisions in 
the Local Government Comprehensive 
Planning and Land Development Regu- 
lation Act,!8 the Florida Environmental 
Land and Water Management Act,!9 
the statute creating the surface water 
management regulatory program,?° and 
the statute creating the coastal con- 
struction control line program.”! Local 
government vesting provisions are not 
covered by the Harris Act unless they 
implement a particular state statute. 
For example, local government com- 
prehensive plan policies and land de- 
velopment regulations that define a 
“final local development order” or es- 
tablish when development “is con- 
tinuing in good faith” should be cov- 
ered by the new cause of action.22 Plan 
policies or local regulations that codify 
equitable estoppel principles are not 
covered by the Harris Act’s categorical 
protection of rights vested pursuant to 
state statute. 


Harris Act Limitations 

The seemingly broad sweep of the 
Harris Act is deceptive, because the 
new judicial remedy is subject to sig- 
nificant exceptions and limitations. The 
Harris Act does not apply to actions 
by the federal government, or by any 
governmental entity otherwise covered 
when exercising the powers of the 
United States or its agencies through 
a formal federal delegation.?3 The Har- 
ris Act does not apply to governmental 
actions which involve operating, main- 
taining, or expanding transportation 
facilities, and it does not affect existing 
law regarding eminent domain relat- 
ing to transportation.24 The Harris Act 
is not intended to affect the sovereign 
immunity of government.25 

Finally, and most significantly, the 
Harris Act is strictly a forward-looking 
measure. It applies only to specific 
actions of a governmental entity based 
on a statute enacted after the final 
adjournment of the legislature on May 
11, 1995, or a rule, regulation, or 
ordinance adopted after that date. Ac- 
tions based on a statute enacted before 
that date, or a rule, regulation, or 
ordinance adopted before that date, or 
one formally noticed for adoption be- 
fore that date, are exempt from the 
Harris Act.26 This provision provides 
perhaps the most significant and— 
among landowners—controversial limi- 
tation regarding the availability of this 


new remedy. 

Showing an Inordinate Burden. To 
demonstrate that a governmental ac- 
tion constitutes an inordinate burden 
on an existing use or vested right to a 
specific use, the landowner must meet 
one of two statutory tests. 

Under the first test, the effect of the 
action must satisfy three criteria. First, 
the action must have directly restricted 
or limited the use of real property to 
the extent that the landowner is un- 
able to realize the reasonable, invest- 
ment-backed expectation for the exist- 
ing use of the real property or a vested 
right to a specific use of the real 
property. Second, the deprivation must 
be permanent. Third, the deprivation 
must be to the real property as a 
whole.?? 

The alternative test for demon- 
strating an inordinate burden is for the 
landowner to show that, by virtue of 
the regulatory action, he or she has 
been left with existing uses or vested 
rights that are unreasonable such that, 
he or she bears permanently a dispro- 
portionate share of a burden imposed 
for the good of the public which, in 
fairness, should be borne by the pub- 
lic.28 This test appears to allow the 
court to take remedial action when 
governmental action has been unrea- 
sonable, or has overreached in limiting 
the uses on a landowner’s property. 

An inordinate burden does not in- 
clude impacts to real property which 
result from governmental abatement, 
prohibition, prevention, or remediation 
of a public nuisance at common law, 
or to a noxious use of real property.?9 
Temporary impacts to land do not 
constitute an inordinate burden,®° so 
a valid, time-limited moratorium would 
not be actionable under the Harris Act. 
Finally, impacts to real property caused 
by governmental action that grant re- 
lief under the Harris Act would not be 
an inordinate burden;*! this exclusion 
should encourage governmental enti- 
ties to grant relief to a landowner 
without concern that doing so will 
result in a Harris Act claim by another 
landowner. 


Bringing a Claim 

A Harris Act claim must be pre- 
sented to the governmental entity 
within one year after the new statute, 
rule, ordinance, or regulation is ap- 
plied to the landowner’s property in 
order for a subsequent cause of action 


to be brought in circuit court. If a 
landowner elects to invoke other ad- 
ministrative or judicial remedies prior 
to seeking relief under the Harris Act, 
the time for bringing the Harris Act 
claim is tolled until the conclusion of 
those other proceedings. 

At least 180 days prior to filing suit, 
the landowner must present a written 
claim to the head of the governmental 


entity which has taken the action at 
issue.*3 The claim must be accompa- 
nied by a bona fide appraisal that 
demonstrates the loss in fair market 
value to the property. If more than one 
governmental entity is involved in the 
governmental action—or if all relevant 
issues can only be resolved by involv- 
ing more than one governmental entity, 
in the view of either the landowner or 
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a governmental entity to which a claim 
is presented—the landowner must pre- 
sent the claim to each governmental 
entity involved. 

During the 180-day notice period, 
the governmental entity must make a 
written settlement offer to resolve the 
claim. A settlement offer may include 
an adjustment or variance of the gov- 
ernmental action; increases or modifi- 
cations in the density or intensity of 
use of development areas; transfer of 
development rights; land swaps or ex- 
changes; mitigation; location on the 
least sensitive portion of the property; 
conditions on the development or use 
permitted; a requirement that issues 
be addressed comprehensively; pur- 
chase of the property interest; issuance 
of a development order; or no changes 
to the governmental action which occa- 
sioned the claim.34 This broad author- 
ity creates an opportunity for innova- 
tion in resolving disputes. 

Also during the notice period, unless 
the landowner has accepted the settle- 
ment offer, the governmental entity 
must provide a written “ripeness deci- 
sion” which identifies the allowable 
uses of the property. The ripeness 
decision is intended to permit the 
landowner to go directly to circuit court, 
rather than having to pursue other 
administrative remedies, if dissatisfied 
with the response of the governmental 
entity. 

The combined effect of the require- 
ment that the governmental entity 
make a settlement offer and identify 
the uses to which a property may be 
put should be to change the way regu- 
lators deal with land use and environ- 
mental issues. The Harris Act is in- 
tended to shift the focus of government 
agencies and landowners alike from 
whether a proposed use is allowable to 
what uses are allowable. In this re- 
gard, regulators may seek options in a 
more cooperative way which both could 
accommodate a landowner’s wishes 
while still achieving the public policy 
objectives of underlying statutes, rules, 
ordinances, or regulations applied to 
the landowner’s real property. 

When a governmental entity’s settle- 
ment offer would constitute a modifica- 
tion, variance, or special exception to 
application of an ordinance, rule, or 
regulation, the Harris Act directs that 
the relief protect the public interest 
served by the ordinance, rule, or regu- 
lation at issue, and be appropriate to 


If the governmental 
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prevent the inordinate burden on the 
real property.°® If a proposed settle- 
ment would contravene the application 
of a statute, a “friendly suit” in circuit 
court must be brought by the govern- 
mental entity and the landowner. The 
court is directed to ensure that the 
relief protects the public interest served 
by the statute, and is appropriate to pre- 
vent the governmental effort from inor- 
dinately burdening the real property.37 


Prospect for Sanctions 

The importance of the 180-day notice 
is enhanced by the prospect for sanc- 
tions to be imposed in a subsequent 
civil action. Attorneys’ fees are recover- 
able from the governmental entity if 
the landowner prevails and the court 
finds that the governmental entity did 
not make a bona fide offer which would 
have resolved the claim during the 
notice period.*® On the other hand, the 
governmental entity may recover at- 
torneys’ fees from the landowner if the 
court finds the landowner did not ac- 
cept a bona fide offer which would have 
resolved the claim.29 These provisions 
place even more importance than usual 
on a dispassionate analysis of claims 
for both landowning and governmental 
clients. 

If the governmental entity does not 
make a bona fide offer to settle the 
issue, or if the landowner rejects the 
settlement offer and ripeness decision, 
the landowner may file a claim in 
circuit court. The landowner must serve 
the complaint on each governmental 
entity making a settlement offer and 
ripeness decision. Venue for this bifur- 
cated proceeding is the county where 
the real property is located.*° The court 
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will decide if the landowner is entitled 
to compensation,*! and, if so, a jury 
will decide the amount.4? 

The court first must determine 
whether there has been an existing use 
or a vested right to a specific use of the 
real property. Thereafter, the court 
must determine whether an existing 
use or vested right has been inordi- 
nately burdened by the governmental 

In determining an inordinate bur- 
den, the court must consider the stan- 
dards set forth in the Harris Act as 
well as the governmental entity’s set- 
tlement offer and ripeness decision.‘ 
Thus, the determination by the court 
in effect is whether the last, best offer, 
if accepted, would constitute an inordi- 
nate burden. If the actions of more 
than one governmental entity are at 
issue, the court must apportion respon- 
sibility among them.*® 


interlocutory Appeal 

Before the issue is submitted to the 
jury for an award of compensation, a 
governmental entity may take an in- 
terlocutory appeal of the court’s deter- 
mination that there has been an inor- 
dinate burden. The court may stay the 
proceedings during the pendency of the 
appeal, but a stay is not automatic. If 
the governmental entity does not pre- 
vail in the appeal, the court is directed 
to award the landowner attorneys’ fees 
and costs incurred in the appeal.*® 

If the court determines the govern- 
mental action has inordinately bur- 
dened the landowner’s property, the 
court must impanel a jury for the 
second phase of the proceeding. The 
jury must determine the difference in 
the fair market value of the unbur- 
dened land and the fair market value 
of the property as inordinately bur- 
dened. Because the Harris Act requires 
the award of compensation to take into 
account the settlement offer and ripe- 
ness decision,*” the award is not calcu- 
lated by an assessment of the gov- 
ernmental entity’s original action, but 
by its last, best offer. Consideration 
may not be given to business damages, 
but the Harris Act requires a reason- 
able award of prejudgment interest 
from the date the claim was pre- 
sented.*8 

By operation of law, the payment of 
compensation vests in the govern- 
mental entity the right, title, and in- 
terest in rights of use for which com- 


| 
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pensation has been paid. The gov- 
ernmental entity may hold, sell, or 
otherwise dispose of these development 
rights. When the court has awarded 
compensation, it will determine the 
form and recipient of the rights and the 
terms of their acquisition.49 The court 
also is given broad powers to make 
final determinations to effectuate the 
relief available under the Harris Act.5° 

In light of the unique purposes and 
intent of the Harris Act, a court should 
not necessarily construe it under the 
case law regarding takings claims un- 
der the U.S. and Florida constitutions 
if the governmental action does not rise 
to the level of a taking.5! 

The Harris Act creates a new civil 
action remedy for landowners that will 
bear a striking resemblance to existing 
remedies under takings law. Each case 
will be an ad hoc, fact-intensive in- 
quiry to determine whether a particu- 
lar action of government intrudes too 
far into the landowner’s domain. 


Conclusion 

The 1995 property rights legislation 
was intended to adjust the balance 
between the private sector and govern- 
ment in the continuing friction be- 
tween regulators and landowners over 
the use of land in Florida. It reflects 
both the popular mood and a shift in 
legislative sentiment in recent years. 

This remedy is not a radical depar- 
ture from prior law. The Harris Act 
builds upon common law principles, 
constitutional decisions, and the tradi- 
tion of finding an accommodation be- 
tween public and private interests. It 
represents an attempt to provide new 
and measured relief for landowners 
without undermining Florida’s land- 
mark environmental protection and 
growth management laws. 0 
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36 Fla. Laws Ch. 95-181, §1(4)(d)1. 


37 Fla. Laws Ch. 95-181, §1(4)(d)2. 

38 Fla. Laws Ch. 95-181, §1(6)(c)1. 

39 Any proposed settlement offer or pro- 
posed ripeness decision, and any negotiations 
or rejections with respect to the formulation 
of the settlement offer and ripeness deci- 
sion, are admissible in the proceeding only 
for the purpose of determining costs and 
attorneys’ fees. Fla. Laws Ch. 95-181, 
§1(6)(c)3. The determination of costs and 
attorneys’ fees must be made by the court. 
Fla. Laws Ch. 95-181, §1(6)(c)1. 

40 Fla. Laws Ch. 95-181, §1(5)(b). 

41 Fla. Laws Ch. 95-181, §1(6)(a). 

42 Fla. Laws Ch. 95-181, §1(6)(b). 

43 Fla. Laws Ch. 95-181, §1(6)(a). 

4 Fla. Laws Ch. 95-181, §1(6)(a). In 
determining whether there has been an 
inordinate burden, the final settlement offer 
and ripeness decision are admissible; pro- 
posed settlement offers and ripeness deci- 
sions, and negotiations are inadmissible for 
these purposes. Fla. Laws Ch. 95-181, 
§1(6)(c)3. 

45 Fla. Laws Ch. 95-181, §1(6)(a). 

46 Id. 

47 Fla. Laws Ch. 95-181, §1(6)(b). 

48 Fla. Laws Ch. 95-181, §1(6)(b). 

49 Fla. Laws Ch. 95-181, §1(7)(b). 

50 Fla. Laws Ch. 95-181, §1(7)(a). 

51 Fla. Laws Ch. 95-181, §1(9). 
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Florida Provides Safe 


Haven for Forum 
Shoppers 


by Michael J. Higer and Harris C. Siskind 


rofessor Pennoyer V. Neff 

strolls into his first-year 

class on civil procedure 

and scribbles the follow- 
ing hypothetical on the board: 


Corporation A is a New Hampshire corpora- 
tion which has its principal place of business 
in New Jersey. Corporation B is a Delaware 
corporation which has its principal place of 
business in New York. Pursuant to a writ- 
ten agreement, Corporation A provides 
insurance coverage to Corporation B. Corpo- 
ration A sends invoices to Corporation B at 
its principal place of business in New York. 
Corporation B pays these invoices from its 
New York offices by sending payment to 
Corporation A’s New Jersey offices. Both 
corporations do business in Florida as well 
as a number of other states. A dispute arises 
between these two corporations concerning 
the payment of certain invoices. In an effort 
to negotiate a resolution of their dispute, 
representatives of the corporations meet in 
New York but their efforts are unsuccessful. 
Corporation A then sues Corporation B in 
a Florida state court. 


Professor Neff turns to face the class, 
grins and asks whether the Florida 
court should dismiss Corporation A’s 
complaint based on the doctrine of 
forum non conveniens. In nearly every 


state in the United States, the answer 
to the question would be yes. Florida, 
however, is the exception. 

For the purposes of the forum non 
conveniens doctrine, Corporations A 
and B would be considered residents 
in actions filed within the jurisdiction 
of the Fourth District Court of Appeal, 
because “doing business” in Florida is 
sufficient by itself to satisfy the resi- 
dency requirement in the Fourth 
District.! Further, because Florida law 
currently prevents trial courts from 
applying the forum non conveniens 
doctrine unless both the plaintiff and 
the defendant are “nonresidents” of 
Florida,2 the forum non conveniens 
doctrine would be inapplicable to the 
above factual situation. As a result, if 
one of the parties is a resident of 
Florida, the forum non conveniens doc- 
trine is inapplicable even if: 1) the 
cause of action arose completely out- 
side of Florida; 2) the parties have 
principal places of businesses outside 
of Florida; and 3) all of the witnesses 
reside outside of Florida. Florida’s res- 
trictions on the doctrine’s application 
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are a departure from the historical 
roots of the doctrine and nearly emas- 
culate its application in Florida. 


Forum Non Conveniens 
Doctrine and Its Application 

Although numerous courts, includ- 
ing the Supreme Court, had previously 
recognized and upheld the doctrine, 
the U.S. Supreme Court in Gulf Oil 
Corp. v. Gilbert, 330 U.S. 501 (1947), 
firmly established the doctrine of fo- 
rum non conveniens. In Gilbert, a 
Virginia resident brought an action in 
the U.S. District Court for the South- 
ern District of New York against a 
Pennsylvania corporation, which was 
qualified to do business in Virginia and 
New York. The action arose from an 
explosion at the plaintiffs Virginia 
warehouse. 

On the defendant’s motion, the dis- 
trict court dismissed the action based 
on the doctrine of forum non conveni- 
ens because the appropriate place for 
the trial was Virginia, where the plain- 
tiff lived and the defendant did 
business, where all of the events in the 
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litigation took place, where most of the 
witnesses resided, where both state 
and federal courts were available to 
the plaintiff, and where personal 
jurisdiction existed over the defendant. 
The appellate court, however, reversed. 
The Supreme Court accepted certio- 
rari jurisdiction, reinstated the district 
court’s dismissal, and held that a court 
may dismiss a case under the doctrine 
of forum non conveniens, where, even 
though the court has both subject mat- 
ter and personal jurisdiction, and venue 
is technically proper, various private 
interests of the litigants, as well as the 
public’s interest, weigh in favor of the 
case being adjudicated in a more con- 
venient location.4 The Supreme Court 
set forth the following private interest 
factors: 
[The relative ease of access to sources of 
proof; availability of compulsory process for 
attendance of unwilling, and the cost of 
obtaining attendance of willing witnesses; 
possibility of view of premises, if view would 
be appropriate to the action; and all other 
practical problems that make trial of a case 
easy, expeditious and inexpensive.® 


Addressing the public interest fac- 


tors, the Supreme Court stated: 


Administrative difficulties follow for courts 
when litigation is piled up in congested 
centers instead of being handled at its 
origin. Jury duty is a burden that ought not 
to be imposed upon the people of a commu- 
nity which has no relation to the litigation. 
In cases which touch the affairs of many 
persons, there is reason for holding the trial 
in their view and reach rather than in 
remote parts of the country where they can 
learn of it by report only. There is a local 
interest in having localized controversies 
decided at home. There is an appropriate- 
ness, too, in having the trial of a diversity 
case in a forum that is at home with the 
state law that must govern the case, rather 
than having a court in some other forum 
untangle problems in conflict of laws, and 
in law foreign to itself.® 


Based on its analysis and application 
of these factors, the Supreme Court 
was “convinced that the District Court 
did not exceed its powers or the bounds 
of its discretion in dismissing plaintiff's 
complaint and remitting him to the 
courts of his own community.”” 

One year following the Gilbert deci- 
sion, the U.S. Congress codified the 
doctrine of forum non conveniens, as 
it pertains to the transfer of a case from 
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one U.S. district court to another.® 
Section 1404(a) of Title 28 of the United 
States Code provides in material part: 
“(a) For the convenience of the parties 
and witnesses, in the interests of jus- 
tice, a district court may transfer any 
civil action to any other district or 
division where it might have been 
brought.” Even with this codification, 
the common law doctrine of forum non 
conveniens established in Gilbert re- 
mains viable and applies to cases where 
a forum in a foreign country is the 
most convenient.? 

In Piper Aircraft Co. v. Reyno, 454 
U.S. 235 (1981), the U.S. Supreme 
Court reaffirmed the principles set forth 
in Gilbert and rejected arguments to 
restrict its application. In Reyno, the 
representative of the estates of several 
Scottish citizens who were killed in an 
airplane crash in Scotland filed a wrong- 
ful death action in a California state 
court. While the accident occurred in 
Scotland, the plane was manufactured 
in Pennsylvania, and the propeller, a 
possible cause of the accident, was 
manufactured in Ohio.!° Piper Aircraft 
removed the case to a federal district 
court in California which, pursuant to 
§1404(a), transferred the action to the 
US. District Court for the Middle Dis- 
trict of Pennsylvania. Based on its 
analysis of the “private interest fac- 
tors” and the “public interest factors” 
set forth in Gilbert, the district court 
concluded that Scotland was the appro- 
priate forum and dismissed plaintiffs 
action based on forum non conveniens. 
The appellate court, however, reversed 
based on its determination that the 
doctrine was automatically inapplica- 
ble if the law in the forum where the 
action would be transferred was less 
favorable than in the plaintiff's chosen 
forum.!! 

The Supreme Court rejected the ap- 
pellate court’s attempt to restrict the 
application of the doctrine in this man- 
ner, and held that a plaintiff may not 
defeat a motion to dismiss on forum 
non conveniens grounds merely by show- 
ing that the substantive law that would 
be applied in the alternative forum is 
less favorable to the plaintiff than that 
in the chosen forum. Rather, the Court 
held that this factor “should ordinarily 
not be given conclusive or even sub- 
stantial weight in the forum non 
conveniens inquiry.”!2 Further, the Su- 
preme Court held that the district 
court did not abuse its discretion in 
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applying the Gilbert factors and there- 
fore reinstated the forum non conveni- 
ens dismissal.!° Significantly, the 
Supreme Court, in Reyno, also warned 
that to place emphasis on any one 
factor would cause the doctrine to lose 
its valuable flexibility. 

To ensure that an adequate alterna- 
tive forum exists, courts often place 
restrictions on defendants which are 
granted forum non conveniens dismiss- 
als. For example, courts often require 
the defendants to submit themselves 
to the jurisdiction of the more conven- 
ient forum.45 Also, defendants are 
sometimes required to agree to forego 
any statute of limitation defenses they 
may have.16 

Florida is among the majority of 
states, 43 including the District of 
Columbia, to adopt some version of the 
doctrine of forum non conveniens.!7 
Generally, Florida courts apply the 
test set forth in Gilbert in determining 
whether to invoke the doctrine of fo- 
rum non conveniens.!8 Florida courts, 
however, are prevented from applying 
the doctrine of forum non conveniens 
if a Florida resident is a party in the 
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case, even where all of the Gilbert 
private and public interest factors es- 
tablish that a more convenient forum 
exists elsewhere. !9 

Houston v. Caldwell, 359 So. 2d 858 
(Fla. 1978), is the benchmark case in 
Florida. In Houston, the Florida Su- 
preme Court held that the doctrine of 
forum non conveniens only applies to 
cases where “both parties to an action 
are nonresidents [of Florida] and. . . 
the cause of action arose outside of 
Florida.””° This is a departure from the 
overwhelming majority view through- 
out the United States in which 
residency is considered as only one of 
several factors in determining whether 
to apply the doctrine. 

Complicating the issue further is a 
split among the Florida district courts 
which has arisen over the interpreta- 
tion of “nonresident” as used in 
Houston. The Third District Court of 
Appeal defines a corporate resident for 
forum non conveniens purposes as one 
with a principal place of business in 
Florida.21 The Fourth District Court 
of Appeal, however, more broadly de- 
fines a corporate resident for purposes 
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of forum non conveniens as one that 
conducts business or is registered to 
do business in Florida.22 Therefore, in 
the Fourth District, the courts will not 
uphold a dismissal based on forum non 
conveniens even where: 1) all of the 
parties to the action are corporations 
having principal places of businesses 
outside of Florida; 2) any of the parties 
which are corporations merely do busi- 
ness in Florida; 3) the cause of action 
accrued outside of Florida; and 4) all 
of the Gilbert factors dictate that the 
case should not be tried in the Fourth 
District. 


Will Florida Follow 
the Majority Rule? 

Like many hypotheticals, Professor 
Neff’s hypothetical is based on the facts 
in an actual case, Kinney System, Inc. 
v. The Continental Insurance Com- 
pany, No. 84,329 (Fla. Supreme Ct.),?4 
decided by the Fourth District Court 
of Appeal, and which is currently pend- 
ing before the Florida Supreme Court. 
The issue before the Supreme Court of 
Florida in Kinney is whether to apply 
the broad definition of corporate resi- 
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dency used in the Fourth District or 
one that is consistent with the ap- 
proach by the federal courts as applied 
in the Third District. Thus, the court 
has been asked to answer the following 
certified question of great public im- 
portance: 

Is a trial court precluded from dismissing 
an action on the basis of forum non conveni- 
ens where one of the parties is a foreign 
corporation that: 

(a) is doing business in Florida? 

_» is registered to do business in Flor- 
ida? 

(c) has its principal place of business 
in Florida?4 

The plaintiff in Kinney has argued 
in its brief that the court should only 
address the narrow issue as to the 
conflicting definition of corporate resi- 
dency. By answering all three parts of 
the certified question in the negative, 
the Florida Supreme Court will cer- 
tainly make great strides toward 
putting Florida on equal ground with 
other states and federal courts. In 
order to completely resolve this issue, 
however, the Florida Supreme Court 
should not stop there, but must over- 
rule its prior precedent in Houston and 
abolish the nonresidency restriction 
altogether. 

Florida’s nonresidency requirement 
ignores the flexible approach mandated 
by the U.S. Supreme Court. In federal 
courts, and many other states, the 
residency of the parties is only one 
factor which courts consider when de- 
ciding whether a dismissal is appropri- 
ate under the forum non conveniens 
doctrine. The majority trend is to use 
the residency of plaintiff or defendant 
as a factor, not as a precondition to 
application of the forum non conveni- 
ens doctrine.2® 

Florida’s nonresidency requirement 
creates a disparity between those par- 
ties who are able to defend their cases 
in federal courts sitting in Florida and 
those parties who are forced to remain 
in Florida state courts. The case of 
Carnival Cruise Lines, Inc. v. Oy Wart- 
sila Ab, 159 B.R. 984 (S.D. Fla. 1993), 
illustrates this point. In Carnival, the 
U.S. District Court for the Southern 
District of Florida applied the forum 
non conveniens doctrine and dismissed 
the plaintiff's claims, even though the 
plaintiff was a resident of Florida.?® 
Carnival, however, has attempted to 
avoid this result by refiling its claims 
in a Florida state court in Dade 
County.2? Carnival and similarly situ- 
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ated parties may be able to perpetuate 
the disparity caused by the nonre- 
sidency requirement by taking 
advantage of the barriers to removal, 
including lack of diversity or that the 
defendant is a Florida “resident,” as 
defined by federal jurisdictional law. 
If they are able to take advantage of 
these barriers, these parties will be 
able to preclude defendants in many 
cases from gaining access to the bene- 
fits of the forum non conveniens 
doctrine in federal court. 

Florida’s nonresidency requirement 
affects two distinct groups of litigants. 
First, this unique restriction affects 
Florida resident corporations which are 
incorporated in Florida, have their prin- 
cipal places of business in Florida, or 
merely do business in Florida. These 
Florida “residents” are forced to defend 
lawsuits in Florida that accrue any- 
where in the world. Because of this 
limitation, Florida state courts have 
become the dumping ground for litiga- 
tion that belongs elsewhere, causing 
congestion in Florida’s court system 
and wasting valuable judicial re- 
sources.28 

Florida courts are replete with cases 
against these so-called Florida “re- 
sidents” that, under the federal doctrine 
of forum non conveniens, may belong 
elsewhere.29 Piper Aircraft Corp. v. 
Schwendemann, 578 So. 2d 319 (Fla. 
3d DCA 1991), exemplifies the problems 
faced by corporate residents of this 
state. Schwendemann involved a claim 
for damages arising out of an airplane 
crash in Munich, Germany. The acci- 
dent killed 12 people and injured 27 
others. The decedents, their survivors, 
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and the persons injured were all Ger- 
man citizens who resided in Germany. 
Defendant, Piper Aircraft, fortuitously 
moved its corporate headquarters from 
Pennsylvania to Florida after the acci- 
dent. The Third District Court of Appeal 
affirmed the trial court’s refusal to 
dismiss the case on grounds of forum 
non conveniens, due solely to the fact 
that Piper Aircraft maintained its prin- 
cipal place of business in Florida. Thus, 
the court was precluded from consider- 
ing the private and public interests as 
enunciated in Gilbert. In fact, one of 
the appellate judges in Schwendemann 
acknowledged that Houston handcuffed 
the court’s analysis and wrote a con- 
curring opinion to note that the 
Supreme Court of Florida’s decision in 
Houston requires Florida courts to de- 
part from the approach in federal courts 
as articulated in Reyno.®° The concur- 
ring opinion, however, was no con- 
solation for Piper Aircraft, because as 
a result of its move, Piper Aircraft was 
forced to defend a claim involving Ger- 
man residents, plaintiffs, witnesses, 
and law in Dade County. 

Murdoch v. A.P. Green Indus., Inc., 
603 So. 2d 655 (Fla. 3d DCA 1992), is 
yet another example of a case filed in 
Florida that belongs elsewhere. The 
Murdochs, who resided out of state, 
filed a personal injury claim in Dade 
County, Florida, for injuries which al- 
legedly occurred in North Carolina. 
Numerous asbestos manufacturers 
were named as defendants, one of which 
maintained its principal place of busi- 
ness in Florida. The trial court granted 
the defendants’ motion to dismiss based 
on the doctrine of forum non conveni- 
ens. The Third District Court of Appeal 
reversed, finding that dismissal was 
inappropriate because at least one de- 
fendant was a corporate resident of 
Florida.*! Thus, the citizens of Florida 
must pay for a trial involving out-of- 
state plaintiffs who suffered injuries 
outside of Florida. 

The second group of litigants nega- 
tively impacted by Florida’s nonre- 
sidency requirement are foreign 
corporations which do business with 
or cause tortious injuries to Florida 
“residents.” Obviously, where the 
events relevant to the contract or tort 
occur in Florida, the claim should be 
addressed in Florida. Where, however, 
a tort or a business venture occurs half 
way around the world, and Florida 
corporations are permitted under Flor- 
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ida’s current forum non conveniens 
doctrine in this situation to litigate 
these causes of action in Florida as 
long as personal jurisdiction exists, 
questions of fundamental fairness arise. 
Should Florida’s courts be forced to 
adjudicate cases that have no relation- 
ship to Florida, where witnesses and 
other evidence are located outside the 
subpoena power of the Florida courts 
simply because a party does business 
in Florida? Florida’s nonresidency re- 
quirement practically swallows the 
forum non conveniens doctrine in this 
situation because if personal jur- 
isdiction exists, the defendant will, in 
many cases, be considered a “resident” 
for forum non conveniens purposes. 
This is especially true in the Fourth 
District. 

Both of these scenarios have a nega- 
tive impact on Florida’s economic 
development.%2 The threat that an ac- 
tion arising anywhere in the world can 
be brought against a business deemed 
to be a Florida resident discourages 
businesses from becoming Florida re- 
sidents, and discourages them from 
doing business in Florida. Further, the 
fear of being sued in Florida for actions 
that accrue elsewhere dissuades for- 
eign corporations from having commer- 
cial dealings with Florida “residents.” 
The impact on commerce is not merely 
an academic concern. Evidence of the 
real-world implications of Florida’s 
nonresidency requirement is apparent 
from the numerous business entities 
which have filed amici briefs in Kinney, 
arguing for the Supreme Court to aban- 
don the nonresidency requirement.** 
Numerous commentators also acknowl- 
edge the negative impact that a 
restricted forum non conveniens doc- 
trine has on commerce.*4 

A prime example of this dilemma 
occurred in Texas. In Dow Chemical 
Co. v. Alfaro, 786 S.W. 2d 674 (Tex. 
1990), cert. denied, 498 U.S. 1024 
(1991), the Texas Supreme Court held 
that its forum non conveniens doctrine 
could not apply to personal injury or 
wrongful death actions. The Alfaro de- 
cision thus created a situation similar 
to that which exists in Florida today, 
in that trial courts were prevented 
from applying the forum non conveni- 
ens doctrine in many situations, no 
matter where the most convenient fo- 
rum was located. 

In one of the four dissenting opinions 
filed in Alfaro, Justice Hecht recog- 
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nized this concern and expressed 
serious concerns about the ability of 
Texas to provide the necessary envi- 
ronment for continued economic growth 
and the attraction of new businesses 
in light of the court’s decision.*® Justice 
Hecht ominously questioned whether 
the Alfaro decision would deter pro- 
spective employers from moving to the 
state or “people to do business here, or 
even anyone to visit?”36 Concerned by 
the negative economic impact of a lim- 
ited forum non conveniens doctrine, 
several commentators criticized the Al- 
faro decision.37 At the same time, 
prominent business and political lead- 
ers predicted severe economic reper- 
cussions should Texas continue to 
ignore the forum non conveniens doc- 
trine.38 In response to overwhelming 
criticism, less than three years after 
the Alfaro decision, the Texas Legisla- 
ture enacted legislation which reversed 
Alfaro, and created a statutory forum 
non conveniens doctrine, which applies 
a federal-type balancing test to per- 
sonal injury and wrongful death 
cases.39 


Conclusion 

The forum non conveniens doctrine 
is an important tool for trial judges to 
assure that litigation filed in Florida 
is actually decided where it is most 
convenient for all involved. Unlike most 
courts in the country, Florida courts 
are restricted from properly applying 
this doctrine by unnecessary nonre- 
sidency requirements. This illogical 
requirement creates disparity among 
those parties able to remove their cases 
to federal court and those required to 
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remain in Florida state courts. More- 
over, this restriction has a negative 
impact on Florida’s economy and its 
ability to attract commerce to Florida. 
By exercising its discretion to review 
this issue, the Florida Supreme Court 
will have the opportunity not only to 
apply a uniform definition to the resi- 
dency requirement, but also to abolish 
the residency requirement altogether 
and put Florida trial courts on equal 
ground with other courts around the 
country. 0 


1 National Aircraft Serv., Inc. v. New 
York Airlines, Inc., 489 So. 2d 38 (Fla. 4th 
D.C.A. 1986); Waite v. Summit Leasing & 
Capital Int'l Corp., 441 So. 2d 185 (Fla. 4th 
D.C.A. 1983). In the Fourth District, if a 
corporation merely does business in Florida 
or is registered to do business in Florida, 
then the corporation is considered a “resi- 
dent” of Florida and the forum non 
conveniens doctrine is inapplicable. 

2 Houston v. Caldwell, 359 So. 2d 858, 
861 (Fla. 1978). 

3 Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 
at 502 (1947). 

4Td. at 508-509. The doctrine of forum 
non conveniens cannot apply if there is an 
absence of jurisdiction or venue. Id. at 504. 

5 Td. at 508. 

§ Td. at 508-509. 

7 Id. at 512. 

8 28 U.S.C. §1404(a) (1948). 

9 Carnival Cruise Lines, Inc. v. Oy Wart- 
sila Ab, 159 B.R. 984, 989 n.2 (S.D. Fla. 
1993) (citing Miskow v. Boeing Co., 664 F.2d 
205, 207 (9th Cir. 1981), cert. denied, 455 
U.S. 1020 (1982)); Grodinsky v. Fairchild 
Indus., Inc., 507 F. Supp. 1245, 1248 (D. 
Md. 1981). 

10 Piper Aircraft Co. v. Reyno, 454 U.S. 
235, at 239 (1981). 

11 Td. at 238. 

12 Td. at 247. 

13 Td. at 257-261. 

14 Td. at 249-250. 

15 See Reyno, 454 U.S. at 242 (defendants 
agreed to submit to jurisdiction of Scottish 
court and to waive any statute of limitations 
defenses). 

16 Reyno, 454 U.S. at 242; Carnival Cruise 
Lines, Inc., 159 B.R. at 991 n.3 (defendants 
deemed to have waived statute of limita- 
tions defense); Johnson v. G.D. Searle & 
Co., 552 A.2d 29, 35-37 (Md. 1989); 
Shewbrooks v. A.C. and S., Inc., 529 So. 2d 
557, 562-63 (Miss. 1988) (noting that the 
following states require the defendant to 
waive any statute of limitations defenses 
as a prerequisite to a forum non conveniens 
dismissal: California, Colorado, Connecti- 
cut, District of Columbia, Illinois, Kansas, 
Maine, Michigan, Missouri, New Hamp- 
shire, New York, North Carolina, and 
Pennsylvania); Bergquist v. Medtronic, Inc., 
379 N.W. 2d 508, 513 (Minn. 1986); Cham- 
bers v. Merrell-Dow Pharmaceuticals, Inc., 
519 N.E. 2d 370, 374 (Ohio 1988). 

17 Alabama, Ata. Cope §6-5-430; Alaska, 
Crowson v. Sealaska Corp., 705 P.2d 905, 
907-08 (Alaska 1985); Arizona, Cal Fed 
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Partners By and Through Cal Fed Syndica- 
tions v. Heers, 751 P.2d 561, 562-63 (Ariz. 
Ct. App. 1987); Arkansas, Ark. CopE ANN. 
§16-4-101(E); California, Cat. Civ. Proc. 
§410-30; Colorado, McDonnell-Douglas Corp. 
v. Lohn, 557 P.2d 373, 373-74 (Colo. 1976); 
Connecticut, Brown v. Brown, 486 A.2d 
1116, 1123 (Conn. 1985); Delaware, Parvin 
v. Kaufmann, 236 A.2d 425, 427 (Del. 1967); 
District of Columbia, D.C. Cope Ann. §13- 
425; Florida, Houston, 359 So. 2d at 861; 
Hawaii, Harbrecht v. Harrison, 38 Haw. 206 
(Haw. 1948); Illinois, People ex rel. Compag- 
nie Nationale Air France v. Giliberto, 383 
N.E. 2d 977, 984-88 (Ill. 1978), cert. denied, 
441 U.S. 932 (1979); Indiana, Inp. Cope 
Ann. Inp. R. TriAt Proc. 4.4(c); Iowa, Silver- 
smith v. Kenosha Auto Transp., 301 N.W. 
2d 725, 726-28 (Iowa 1981); Kansas, 
Gonzales v. Atchison T: & S. Ry. Co., 371 
P.2d 193, 196-98 (Kan. 1969); Kentucky, 
Carter v. Netherton, 302 S.W. 2d 382, 384 
(Ky. 1957); Maine, MacLeod v. MacLeod, 
383 A.2d 39, 42 (Me. 1978); Maryland, Mp. 
Cope §6-104(a); Massachusetts, Mass. GEN. 
Laws Ann. ch 223A, §5; Michigan, Cray v. 
General Motors Corp., 207 N.W. 2d 393, 398 
(Mich. 1973); Minnesota, Bergquist, 379 
N.W. 2d at 511-12; Mississippi, Shewbrooks, 
529 So. 2d at 561-62; Missouri, Besse v. 
Missouri Pacific R. Co., 721 S.W. 2d 740, 
743 (Mo. 1986), cert. denied, 481 U.S. 1016 
(1987); Nebraska, Qualley v. Chrysler Credit 


Corp., 217 N.W. 2d 914, 915-16 (Neb. 1974); 
Nevada, Payne v. Eighth Judicial District 
Court, 626 P.2d 1278, 1279 (Nev. 1981); 
New Hampshire, Vandam v. Smit, 148 A.2d 
289, 291-92 (N.H. 1959); New Jersey, Civic 
Southern Factors Corp. v. Bonat, 322 A.2d 
436, 438 (N.J. 1974); New Mexico, Buckner 
v. Buckner, 622 P.2d 242, 243-45 (N.M. 
1981); New York, N.Y. Civ. Prac. L. & R., 
Rule 327(a) and (b); North Carolina, N.C. 
Gen. Star. §1-75.12(a); North Dakota, N.D. 
R. Cw. P. 4(b)(5); Ohio, Chambers, 519 N.E. 
2d at 374; Oklahoma, Groendyke Transport, 
Inc. v. Cook, 594 P.2d 369, 372 (Okla. 1979); 
Oregon, C.O.W., Inc. v. Motor Vehicles Divi- 
sion, Oregon Dep’t of Transp., 586 P.2d 107, 
108 n.2 (Or. 1978); Pennsylvania, 42 Pa. 
Cons. Star. ANN. §5322(e); South Carolina, 
Braten Apparel Corp. v. Bankers Trust Co., 
259 S.E. 2d 110, 113-14 (S.C. 1979); Ten- 
nessee, Zurick v. Inman, 426 S.W. 2d 767, 
771 (Tenn. 1968); Texas, Tex. Civ. Prac. & 
Rem. Cope §71-051; Utah, Kish v. Wright, 
562 P.2d 625, 627-28 (Utah 1977); Virginia, 
Va. Cope Ann. §8.01-265; Vermont, Burring- 
ton v. Ashland Oil Co., 356 A.2d 506, 509-10 
(Vt. 1976); Washington, Johnson v. Spider 
Staging Corp., 555 P.2d 997, 999-1000 
(Wash. 1976); West Virginia, Norfolk and 
Western Ry. Co. v. Tsapis, 400 S.E. 2d 239, 
244 (W.Va. 1990); and Wisconsin, Wis. Star. 
Ann. §801.63. Of the other states which 
have addressed the issue, only one state, 


Georgia, does not apply the doctrine. See 
Smith v. Board of Regents, 302 S.E. 2d 124, 
126 (Ga. Ct. App. 1983) (Georgia courts 
have not seen fit generally to invoke the 
forum non conveniens doctrine). Louisiana 
has adopted a limited version of forum non 
conveniens. See La. Cope Civ. Proc. ANN. 
art. 123(B) and (C). Montana has rejected 
the doctrine in litigation under the Federal 
Employees Liability Act in State ex rel 
Burlington Northern R.R. v. District Court 
of the Eighth Judicial Dist., 746 P.2d 1077, 
1081 (Mont. 1987), but the Montana Su- 
preme Court has stated that if a substantial 
increase of FELA litigation occurs, the court 
would revisit the issue. Id. An Idaho appel- 
late court has stated that a defendant might 
file a forum non conveniens motion, but 
such a motion was not filed in that case. 
Nelson v. World Wide Lease, Inc., 716 P.2d 
513, 518 n.1 (Idaho Ct. App. 1986). The 
remaining states have not addressed this 
issue. 

18 Armadora Naval Dominicana, S.A. v. 
Garcia, 478 So. 2d 873, 876 (Fla. 3d D.C.A. 
1985); Southern Ry. Co. v. Bowling, 129 So. 
2d 433, 434 (Fla. 3d D.C.A. 1961). 

19 Houston v. Caldwell, 359 So. 2d 858, 
at 859-60 (Fla. 1978); Seaboard Coast Line 
R.R. v. Swain, 362 So. 2d 17, 18 (Fla. 1978). 

20 Houston, 359 So. 2d at 859. 

21 National Rifle Ass’n of Am. v. Linotype 
Co., 591 So. 2d 1021 (Fla. 3d D.C.A. 1991); 
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Moliver v. Avianca, Inc., 580 So. 2d 787 (Fla. 
3d D.C.A. 1991); Piper Aircraft Corp. v. 
Schwendemann, 578 So. 2d 319 (Fla. 3d 
D.C.A. 1991); Transportes Aeros Mercantiles 
Pan Americanos v. Calderon, 480 So. 2d 125 
(Fla. 3d D.C.A. 1985) (Schwartz, Chief 
Judge, concurring); Southern Ry. Co. v. 
McCubbins, 196 So. 2d 512 (Fla. 3d D.C.A. 
1967). 

22 National Aircraft Serv., Inc. v. New 
York Airlines, Inc., 489 So. 2d 38 (Fla. 4th 
D.C.A. 1986). 

23 Kinney System, Inc. v. The Continental 
Insurance Co., No. 84,329 (pending before 
the Supreme Court of Florida). 

24 Continental Ins. Co. v. Kinney System, 
Inc., 641 So. 2d 195, 197 (Fla. 4th D.C.A. 
1994). 

25 Robertson and Speck, Access to State 
Courts in Transnational Personal Injury 
Cases: Forum Non Conveniens and Anti- 
Suit Injunctions, 68 Tex. L. Rev. 937, 950-51 
(1990). South Carolina prevents the appli- 
cation of the doctrine if the plaintiff is a 
South Carolina resident. Braten Apparel 
Corp., 259 S.E. 2d at 112. Virginia applies 
the same limitation. Va. Cope Ann. §8.01- 
265. In Colorado, only under the “most 
unusual circumstances” will the forum non 
conveniens doctrine apply to bar the claims 
of a Colorado resident plaintiff. 

26 Carnival Cruse Lines, Inc. v. Oy Wart- 
sila Ab, 159 B.R. 984, at 989 n.2, 999 (S.D. 
Fla. 1993); see Siboja v. Dow Chemical Co., 
757 F.2d 1215, 1219 (11th Cir. 1985) (court 
applied federal version of forum non con- 
veniens doctrine), cert. denied, 474 U.S. 948 
(1985). 

27 Carnival Cruise Lines, Inc. v. Metra 
Oy (successor-in-interest to Oy Wartsila Ab), 
Case No. 93-20031-CA-10, in the 11th Judi- 
cial Circuit Court in and for Dade County, 
Florida. 

28 As a result, one commentator notes 
that Florida is among the best possible 
alternative sites for a foreign litigant to file 
a negligence action. Eugene J. Silva, Practi- 
cal Views on Stemming the Tide of Foreign 
Plaintiffs and Concluding Mid-Atlantic Set- 
tlements, 28 Tex. Inrt L.J. 479 (1993); see 
also Christopher Speer, The Continued Use 
of Forum Non Conveniens: Is It Justified?, 
58 J. Air L. & Com. 845 (1993) (expressing 
the view that states with restrictive forum 
non conveniens doctrines are faced with 
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pressure to adopt federal analysis to avoid 
becoming the dumping ground for homeless 
tort litigation). 

29Federal courts and states that have 
adopted the federal approach have often 
granted motions based on forum non con- 
veniens to residents of the forum state. See, 
e.g., Watson v. Merrell Dow Pharmaceuti- 
cals, Inc., 769 F.2d 354 (6th Cir. 1985); 
Stangvik v. Shiley, Inc., 819 P.2d 14 (Cal. 
1991) (en banc); Silver v. Great Am. Ins. 
Co., 278 N.E. 2d 619 (N.Y. 1972). 

30 Piper Aircraft Corp. v. Schwendemann, 
578 So. 2d 319, at 320 (Fla. 3d D.C.A. 1991) 
(Ferguson, J. concurring). 

31 Murdoch v. A.P. Green Indus., Inc., 603 
So. 2d 655 (Fla. 3d D.C.A. 1992). 

32 See Mark C. Mayfield, Note, Dow Chemi- 
cal Company v. Alfaro: Aiding the Decline 
of the Alternative Forum, 14 Hous. J. INT. 
L. 213, 254 n.310 (1991) (An unrestricted 
forum non conveniens doctrine, similar to 
the federal doctrine and the doctrine as it 
is applied in almost every state, will foster 
economic growth, increase commercial ac- 
tivity and encourage corporations to do 
business.). 

33 The Florida Department of Commerce, 
Florida Chamber of Commerce, Product 
Liability Advisory Council, Inc., AT&T Corp., 
Bank of America National Trust and Sav- 
ings Association, Northern Telecom 
Corporation, Phelps Dodge International 
Corporation, and W.R. Grace & Co. have all 
filed amici briefs in Kinney in support of the 
abolishment of the nonresidency require- 
ment. See also Mayfield, supra note 32, at 
254 (in Texas, 40 large corporations filed 
amici briefs with the Texas Supreme Court 
in order to voice their opposition to restrict- 
ing the doctrine from applying to wrongful 
death and personal injury actions in Texas). 

34 Mayfield, supra note 32, at 254 n.310; 
Adrian G. DuPlantier, Louisiana: A Forum 
Non Conveniens Vel Non, 48 La. L. Rev. 
761, 780-781 (1988); Stacy Goetz, Com- 
ment, Picketts v. International Playtex, Inc.: 
Connecticut’s Open Door Policy to Foreign 
Litigants in Products Liability Actions, 12 
U. Brivceport L. Rev. 845, 870 (1992). 

35 Dow Chemical Co. v. Alfaro, 786 S.W. 
2d 674, at 707 (Tex. 1990), cert. denied, 498 
Us. 1024 (1991) (Hecht, J., dissenting). 

Id. 

37 See generally Mayfield, supra note 32; 
Alex W. Albright, In Personam Jurisdiction: 
A Confused and Inappropriate Substitute 
for Forum Non Conveniens, 71 Tex. L. REv. 
351 (1992); Linda J. Silberman, Develop- 
ments in Jurisdiction and Forum Non 
Conveniens in International Litigation: 
Thoughts on Reform and a Proposal for a 
Uniform Standard, 28 Tex. Inri L.J. 501 
(1993); Eugene J. Silva, Practical Views on 
Stemming the Tide of Foreign Plaintiffs and 
Concluding Mid-Atlantic Settlements, 28 Tex. 
Inti L.J. 479 (1993). 

38 Mayfield, supra note 32, at 254 n.310 
(citing U.S. Rep. Parker McCullough as 
predicting that “the lack of forum non 
conveniens will have a ‘very, very chilling 
effect on the business community primarily 
on future economic development in’ [Texas],” 
and quoting George Tompkin, senior part- 
ner with Condon Forsythe in Washington, 
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D.C., that the message sent by the Alfaro 
case to big businesses is, “Get out of Texas. 
Stay out of Texas. And don’t ever go back.”). 

39 Tex. CopE ANN. §71.051 (1993); see Au- 
tin v. Daniel Bruce Marine, Inc., 862 S.W. 
2d 208, 209 n.1 (Tex. Ct. App. 1993). Similar 
to Texas, the Florida Legislature, during 
the 97th Regular Session, considered codify- 
ing the forum non conveniens doctrine 
through an amendment to Fra. Star. 
§47.122. The proposed amendment would 
have overturned the nonresidency restric- 
tion imposed by Houston v. Caldwell, by 
including the following provision: “(4) The 
fact that any party to the action is domiciled 
in or is a resident of this state shall not 
prohibit the court from staying or dismiss- 
ing the action pursuant to subsection (2).” 
Unfortunately, however, the Senate Judici- 
ary Committee, by a vote of 4 to 3, refused 
to send the bill to the full Senate. The 
legislatur<’s failure to address the residency 
restriction underlines the significance of the 
Supreme Court’s upcoming decision in Kin- 
ney. 
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Lawyers Should Use 
Plain Language 


The price of clarity, of course, is that the 

clearer the document the more obvious its 

substantive deficiencies. For the lazy or 
dull, this price may be too high. — 

Reed Dickerson 

Professor of Law 

Indiana University! 


egal writing has long been 
criticized for being almost 
unintelligible to laypersons 
and, on occasion, to law- 
yers. In his article, “The End of 
Legalese: The Game is Over,” Robert 
W. Benson quoted a doctor’s,* a law- 
yer’s, and a judge’s® reactions to 
legalese. In reply to an insurance com- 
pany, the doctor wrote: 
I am certain that you put a lot of thought 
into that letter but as far as I am concerned 
it is not understandable. This was not 
written for the common man to understand; 
it was presented in a smoke of confusion 
and “double talk.” I want you to rewrite the 


letter so that I know simply and plainly 
what is on your mind. 


by Carol M. Bast 


The common language of the law is not the 

product of necessity, precedent, convention, 

or economy, but it is the product of sloth, 

confusion, hurry, cowardice, ignorance, ne- 
glect, and cultural poverty. — 

Judge Lynn N. Hughes 

U.S. District Court, Houston, TX? 


The lawyer wrote: 


I have in my time read millions of words 
from the pens of judges and, despite my 
professional interest in them, I have rarely 
failed to experience a sense of defeat or even 
pain. Sometimes it is as though I saw people 
walking on stilts; sometimes I seem to be 
trying to see through dense fog; and always 
there is that feeling of being belabored with 
words. I have known moments when I felt 
actual physical shock, as though the words 
were bats or bricks. 


The judge wrote: 


I read briefs prepared by very prominent 
law firms. I bang my head against the wall, 
I dash my face with cold water, I parse, I 
excerpt, I diagram and still the message 
does not come through. In addition the 
structural content is most often mystifying. 
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Inertia, incompetence, status, power, cost, 
and risk are a formidable set of motivations 
to keep legalese. Their tenacity should not 
be underestimated. One observation must 
be made, however. These motivations lack 
any intellectually or socially acceptable ra- 
tionale; they amount to assertions of naked 
self-interest. — 
Robert W. Benson 
Professor of Law 
Loyola Law School? 


These quotes are typical of those 
advocating use of plain language (also 
referred to as “plain English”) in legal 
writing and the abandonment of “legal- 
ese.” As used in this article, “legalese” 
means words other than “terms of art” 
which are typical in legal documents 
but not in ordinary English. Terms of 
art are those terms whose meaning is 
fairly well agreed to among lawyers 
and whose use eliminates a more 
lengthy phrase written in ordinary 
English. An example of a term of art 
is “stare decisis.” 

The criticism of impenetrable legal 
writing is well founded, especially 
concerning “functional documents.” 


— 


Art by Joe McFadden 


“Functional documents” are documents 
such as contracts, jury instructions, 
and legislation written to be acted 
upon. Legal documents, especially func- 
tional documents, should be written in 
plain language because a reader can- 
not act on a document the reader 
cannot understand. 

This article will first explore the 
trend toward plain language. The arti- 
cle will then review plain language 
rules and compare the rules with lin- 
guistic studies of two types of functional 
documents—jury instructions and ap- 
pellate briefs—and the revisions 
necessary to rewrite them in plain 
language. 


The Plain Language 
Trend—Legisiation 

Some believe that plain English 
should be mandated. Others urge legal 
writers to voluntarily use plain lan- 
guage. They claim lawyers should use 
plain language and eliminate legalese 
simply because it makes sense that 
writing be readable and understand- 
able, not because of legislative mandate. 

State and federal legislation requires 
that certain types of legal documents 
be written in plain language. For ex- 
ample, state statutes of Connecticut, 
Hawaii, Maine, Minnesota, Montana, 
New Jersey, New York, Oregon, Penn- 
sylvania, and West Virginia require 
that certain types of consumer con- 
tracts be written in plain language.® 
Thus far, the Florida Legislature has 
not mandated plain language for con- 
sumer contracts, but does require 
“readable language” in insurance poli- 
cies and “clear and unambiguous 
language” on voting ballots.” In their 
book, Writing Contracts in Plain Eng- 
lish, Carl Felsenfeld and Alan Siegel 
review the history of the plain lan- 
guage trend, beginning with the start 
of the consumer movement earlier in 
this century and continuing through 
the enactment of plain language legis- 
lation by a number of states and the 
federal government.® 

Plain language legislation generally 
uses one of two standards—an “objec- 
tive” or a “subjective” standard.? The 
famous Flesch test!® or other tests 
based on sentence length have been the 
basis of the objective standard. The 
theory behind this standard is that a 
sentence containing fewer words or 
syllables is more readable and under- 
standable. The standard has been 


rightly criticized. Just because a sen- 
tence contains fewer words or syllables 
does not mean that it is more readable 
or understandable than a longer sen- 
tence. 

The “subjective” standard requires 
clear communication, not just a maxi- 
mum number of words per sentence or 
paragraph. A Canadian barrister and 
solicitor, David C. Elliot, has proposed 
“A Model Plain-Language Act” using a 
subjective standard.!! The act would 
require legal documents to “be written 
as understandably as the subject mat- 
ter allows” and “be designed in a way 
that helps readers understand the docu- 
ment.”!2 The act creates penalties for 
noncompliance by:!% 

e Imposing fines for archaic lan- 
guage. 

e Creating a statutory claim for non- 
compliance. 

e Empowering courts to prohibit pub- 
lication, use, or sale of a document, to 
order an offender to rewrite or redesign 
a document, and to require an offender 
to take writing courses or participate 
in community service. 

e Authorizing nonprofit corporations 
to bring actions for a declaration of 
noncompliance. Such actions would pub- 
licly embarrass those who have not 
been persuaded to improve their docu- 
ments. 

Plain language legislation has forced 
some to rewrite their consumer con- 
tracts in plain English—but at what 
cost? How can legislative mandate be 
balanced against free speech, intellec- 
tual activity, and creativity? Educa- 
tion!* and peer pressure may accom- 
plish as much as legislation in the long 
run. 


The Plain Language 
Trend—Peer Pressure 

Two well-respected legal writing or- 
ganizations, The Legal Writing 
Institute and Scribes—The American 
Society of Writers on Legal Subjects, 
have advocated an improvement in 
legal writing. The Legal Writing Insti- 
tute, with over 900 members worldwide, 
adopted the following plain language 
resolution at its 1992 conference:!5 

1) The way lawyers write has been a 
source of complaint about lawyers for more 
than four centuries. 

2) The language used by lawyers should 
agree with the common speech, unless there 
are reasons for a difference. 

3) Legalese is unnecessary and no more 
precise than plain language. 
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4) Plain language is an important part of 
good legal writing. 

5) Plain language means language that 
is clear and readily understandable to the 
intended readers. 

6) To encourage the use of plain language, 
the Legal Writing Institute should try to 
identify members who would be willing to 
work with their bar associations to estab- 
lish plain language committees like those 
in Michigan and Texas. 


The American Society of Writers on 
Legal Subjects, whose members in- 
clude “lawyers, judges, academicians, 
writing instructors, and a wide range 
of others interested in the improve- 
ment of legal writing;’!® publishes The 
Scribes Journal of Legal Writing. The 
inscription on the back cover of the 
journal states:!7 


The Scribes Journal of Legal Writing seeks 
to promote better writing within the legal 
community. Because the field is so broad, 
the Journal’s contents are purposely eclec- 
tic. We hope to appeal to all with an interest 
in improving legal writing, whether in the 
courthouse, the law office, the publishing 
house, or the law school. 


The writing in the Journal should exemplify 
the qualities we advocate: lucidity, conci- 
sion, and felicitous expression. Meanwhile, 
we hope to spread the growing concern for 
whatever is turgid, obscure, and needlessly 
dull. 


On the lighter side, there are con- 
tests both for excellence in legal writing 
and for the most atrocious legalese. For 
example: Marlyne Marzi Kaplan who 
writes “The Language of the Law” 
column of The Florida Bar News has 
run several excellence in legal writing 
contests. The goal of the contests is “to 
shake loose the shackles of legalese.”!8 
Award-winning passages are printed 
in The Florida Bar News. 

The Plain-Language Committee of 
the State Bar of Texas solicits nomina- 
tions for its annual “Legaldegook 
Awards.” The passages winning the 
1991 and 1992 Legaldegook Awards 
were reprinted in the 1992 issue of The 
Scribes Journal of Legal Writing.!9 Not 
surprisingly, the 1991 awards went 
to:29 

1) a provision from the Code of Fed- 
eral Regulations; 

2) a passage from an unidentified 
law review article; 

3) a typographical error in an appel- 
late brief (using “copulation” instead 
of “compilation”); 

4) aresponse of an unidentified poli- 
tician; 

5) a provision from the Employment 
Retirement Security Act of 1974; 
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6) a passage from a brief to the 
Supreme Court of Texas; 

7) a passage from an I]linois Appel- 
late Court case (Parens patriae cannot 
be ad fundandam jurisdictionem. The 
zoning question is res inter alios acta.); 
and 

8) a provision of the Internal Reve- 
nue Code. 

In 1992, the second year of the Le- 
galdegook Awards, the committee es- 
tablished a Plain-English Hall of Fame 
and inducted six lawyers: 
Charles Beardsley, Jeremy Bentham, 
Thomas Jefferson, Abraham Lincoln, 
Fred Rodell, and Timothy Walker.?! 

John A. Bell, a former legislative 
attorney, founded The League for Lit- 
erate Laws, a “mythical militant 
organization” campaigning “to improve 
the way our federal statutes are writ- 
ten.” The campaign “is linked to the 
efforts in and out of law schools to train 
lawyers to write plain language 
prose.”22 The league publishes the Dis- 
patch, a newsletter “working for better 
laws through better English.”2? The 
lead article of the January 1995 issue 
profiled Jeremy Bentham, the great 
nineteenth century utilitarian, who 
urged that “legislation be written in 
such a way that discourages dissem- 
bling and concealment, requires elected 
legislators to bear honestly their re- 
sponsibilities for legislating, and makes 
the words of law more intelligible to 
ordinary people.”24 


In Search of Plain Language 

Legalese is like Justice Potter Ste- 
wart’s definition of pornography. You 
know legalese when you see it, but it 
is difficult to define. What one person 
considers to be plain language may be 
legalese to another. How do you know 
when you are using plain language? 

You are probably on your way to 
using plain language if you follow the 
rules. Many legal writing books, in- 
cluding Plain English for Lawyers by 
Richard C. Wydick and Legal Writing: 
Sense and Nonsense by David 
Mellinkoff,25 contain rules for using 
plain English. The rules are designed 
to guide the legal writer to produce 
readable and understandable docu- 
ments. 

A natural question is whether 
Wydick’s and Mellinkoff’s plain lan- 
guage rules do increase the readability 
and understandability of legal docu- 
ments. A few studies have been done 
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to test the readability and understand- 
ability of legal documents. A compari- 
son of Wydick’s and Mellinkoff’s plain 
language rules and studies of jury 
instructions and appellate briefs is in- 
structive. Although some of the plain 
language rules overlap with findings 
from the studies, adherence to some of 
the plain language rules was not neces- 
sary for increased comprehensibility 
of jury instructions or appellate briefs. 
Let’s first look at the two sets of rules 
and then at the results of the studies. 


In Search of Plain Language— 
Plain Language Rules 

Wydick’s and Mellinkoff’s plain lan- 
guage rules are similar in several ways. 
They clearly state the “do’s” and “don’ts” 
of plain language and use humor to 
enliven what otherwise could be a very 
dry subject. While the two sets of rules 
include several that are similar, the 
focus of the two sets of rules is differ- 
ent. Wydick’s focus is at the sentence 
level, while Mellinkoff’s focus is on the 
legal document as a whole. 

In his book, Plain English for Law- 
yers, Richard C. Wydick suggests: 
1) Omit surplus words; 
2) Use base verbs, not nominalizations; 
3) Prefer the active voice; 
4) Use short sentences; 
5) Arrange your words with care; 
6) Use familiar, concrete words; 
7) Avoid language quirks;?° and 
8) Punctuate carefully. 


In Legal Writing: Sense & Nonsense 
David Mellinkoff states his seven 
rules:27 


Rule 1: The Language of the Law Is More 
Peculiar Than Precise. Don’t Confuse Peculi- 
arity With Precision. 

Precision is sometimes peculiarly ex- 
pressed, but don’t be taken in by the peculiar 
expression of nonsense.”8 
Rule 2: Don’t Ignore Even the Limited Possi- 
bilities of Precision. The Price of Sloppy 
Writing Is Misunderstanding and Creative 
Misinterpretation. 

Some day someone will read what you 
have written, trying to find something wrong 
with it. This is the special burden of legal 
writing, and the special incentive to be as 
precise as you can. 

Rule 3: Follow the Rules of English Compo- 
sition. 

If it’s bad writing by the standards of 
ordinary English, it is bad legal writing. If 
it’s good writing by the standards of ordi- 
nary English, it is more likely to be good 
legal writing. 

Rule 4: Usually You Have a Choice of How 
to Say It. Choose Clarity. 

Lack of clarity is a common but not 
necessary feature of legal writing. It is not 
an inevitable by-product of precision. Clar- 
ity depends more on how you say it than 


on what you have to say. As you write, keep 
asking, “Clear to whom?” 

Rule 5: Write Law Simply. Do Not Puff, 
Mangle, or Hide. 

The only thing about legal writing that 
is both unique and necessary is law. To 
simplify legal writing, first get the law 
right. You can’t simplify by omitting what 
the law requires or including what the law 
forbids. The better you know the law the 
easier to decide what law ought to go in, 
and what is overkill or window dressing. 
Rule 6: Before You Write, Plan. 

In the quiet time before you become 
excited with your own words-on-paper, plan. 
Talk over goals with those who know more 
facts than you do, and maybe even more 
law. Mull, jot, fret, read, outline. Then 
write. If you start from a plan, the writing 
will help your thinking and writing. Un- 
planned, the flow of words becomes a 
distraction. 

Rule 7: Cut It in Half! 

Repeat the operation until you run out of 
time or material. Don’t say the same thing 
twice inadvertently. Rewrite. Rewrite. Re- 
write. 


In Search of Plain Language— 
Jury Instructions 

Three linguistic studies testing the 
readability and understandability of 
legal documents have been completed. 
One study concerns standard jury in- 
structions, the second concerns 
appellate briefs, and the third concerns 
jury instructions, a surgery consent 
form, a portion of a federal statute, a 
newspaper article, and text from a 
sixth-grade textbook. Robert and Veda 
Charrow conducted “the first empiri- 
cal, objective linguistic study of the 
comprehensibility of. . . standard jury 
instructions” in which they analyzed 
how rewriting increased juror under- 
standing.”® In their article, “Making 
Legal Language Understandable: A Psy- 
cholinguistic Study of Jury Instruc- 
tions,’ they describe their study of 
selected California jury instructions.°° 
James F. Stratman used “concurrent 
reader protocols” to identify problems 
in appellate briefs. In “Teaching Law- 
yers to Revise for the Real World: A 
Role for Reader Protocols”?! Stratman 
describes how he had appellate judges 
“think aloud” while reading appellate 
briefs. The judges’ comments suggested 
revisions to make the briefs more read- 
able and understandable. Robert W. 
Benson cloze tested®? 90 law students 
and 100 nonlawyers on their under- 
standing of jury instructions, a surgery 
consent form, a portion of a federal 
statute, a newspaper article, and text 
from a sixth-grade textbook. In “The 
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End of Legalese: the Game is Over,”33 
Benson compares the results of law 
students and nonlawyers. 

Researchers do not agree that any 
one type of comprehension test more 
fairly measures reader comprehension 
than another type of test. Benson iden- 
tified standard types of comprehension 
tests as “multiple choice or short an- 
swer test, oral questioning, and the 
‘cloze procedure’” He chose the cloze 
procedure because it “is not only rela- 
tively inexpensive and easy to apply, 
but avoids key defects inherent in other 
methods because it tests only the mate- 
rials and not the questions or the 
examiner’s bias.”34 In contrast, the 
Charrows and Stratman used the more 
traditional test of asking readers to 
paraphrase or comment on the content 
of the material. 

In their study of standard jury in- 
structions, the Charrows started with 


three hypotheses:*5 

1) that standard jury instructions—when 
viewed as discourse—are not well under- 
stood by the average juror; 

2) that certain linguistic constructions are 
largely responsible for this hypothesized 
incomprehensibility; and 

3) that if the problematic linguistic con- 
structions are appropriately altered, 
comprehension should dramatically improve, 
notwithstanding the “legal complexity” of 
any given instruction. 


To test these hypotheses, the Char- 
rows asked two different groups of 
jurors to paraphrase California stan- 
dard jury instructions. The answers of 
the first group of jurors was analyzed 
and “revealed the existence of numer- 
ous grammatical constructions, 
phrases, and words that appear both 
to typify legal language and to affect 
jurors’ comprehension adversely.” The 
instructions were rewritten in plain 
language and the second group of ju- 
rors paraphrased the rewritten 
instructions. Comparing the results of 
the two groups, the Charrows “iso- 
late[d] specific linguistic features of 
jury instructions—and of legalese in 
general—that interfere with the lay- 
person’s understanding of legal 
language.”36 

In most instances, the passages iden- 
tified by the Charrows as causing 
comprehension problems were also the 
subject of plain language rules. The 
Charrows found that “[clertain gram- 
matical constructions and discourse 
structures ... rather than the legal 
complexity of the jury instructions— 
were responsible for comprehension 


problems.”37 These constructions and 
structures included nominalizations, 
use of the vague prepositional phrase 
“as to,” misplaced phrases, lexical items 
(replaced with simpler synonyms in 
the rewritten instructions), multiple 
negatives, passive voice in subordinate 
clauses, poor organization, and use of 
numerous subordinate clauses within 
one sentence.?® Either Wydick or 
Mellinkoff or both advise the legal 
writer to avoid all of these construc- 
tions and structures. 

The two most notable differences 
concerned wordiness and passive voice. 
A rule for both Wydick and Mellinkoff 
was cut excess words. Interestingly 
enough, the Charrows found that “sen- 
tence length has virtually no effect on 
subjects’ performance.”°9? Wydick sug- 
gests using active rather than passive 
voice. Wydick encouraged the writer 
to prefer active over passive voice.*® 
In contrast, the Charrows found that 
passive voice “created serious compre- 
hension problems only when located 
in a subordinate clause.”4! 

The Charrows’ study did bolster the 
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trend toward plain language. The study 
showed that jury instructions and other 
legal documents intended for the lay- 
person should be rewritten in plain 
language to eliminate the difficulties 
discovered in the study. “The inability 
of jurors to comprehend the [judge’s] 
charge adequately has obvious implica- 
tions concerning the soundness of the 
jury system: If many jurors do not 
properly understand the laws that they 
are required to use in reaching their 
verdicts, it is possible that many ver- 
dicts are reached either without regard 
to the law or by using improper law.”42 


In Search of Plain 
Language—Appellate Briefs 

In his study, Stratman had appellate 
judges think out loud while reading 
appellate briefs for a real-life case. 
Stratman calls this “concurrent reader- 
protocols.”43 Using concurrent reader- 
protocols, the study isolated three sig- 
nificant problems with the briefs: 


“missing information,” “miscues,” and 


“too much information at once” and an 
overall problem of organization. Strat- 
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man found that missing information 
about the procedural history of the case 
slowed down the reader. In the study, 
“miscues” included contradictions, am- 
biguity, failure to make a crucial point, 
and “ill-constructed” arguments. These 
miscues caused judges to draw “errone- 
ous inferences.” As Stratman points 
out, even though the judges eventually 
understand the argument being made, 
“these errors reduce the judge’s belief 
in the credibility of the appellant’s 
argument.”44 Giving too much informa- 
tion at once was the third problem. 
Stratman found that giving too much 
information at once, some of which 
information may not be relevant, makes 
reading much more difficult. An over- 
all problem identified through use of 
reader protocols was organization. 
When information was presented in 
an order other than that in which the 
reader needed to use it, the reader was 
forced to spend time mentally reorgan- 
izing it. 

The results of Stratman’s study also 
bolster the use of plain language. Al- 
though Stratman used slightly different 
words to describe the comprehension 


problems encountered by the appellate 
judges, the judges would not have faced 
these problems had the writers of the 
appellate briefs followed Wydick’s and 
Mellinkoff’s plain language rules. 
Wydick emphasized that words should 
be arranged with care. Mellinkoff urged 
the writer to plan before writing and 
make writing precise and clear. 


In Search of Plain Language— 
Legal Documents, a Newspaper, 
and a Textbook 

Benson cloze tested 90 law students 
and 100 nonlawyers to determine how 
well they understood:4® 

1) A plain English jury instruction; 

2) Two standard California jury in- 
structions; 

3) A “widely used” surgery consent 
form; 

4) A provision of the federal Ethic 
in Government Act of 1978; 

5) A Los Angeles Times article; and 

6) Ecology text “from a sixth-grade 
reading textbook used in the Los Ange- 
les City schools.” 

The 90 law students scored the 
“rough equivalent” of B+ to A+ while 
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the 100 nonlawyers scored the “rough 
equivalent” of D to A+ and 10 nonlaw- 
yers with only a high school education 
scored the “rough equivalent” of F to 
A. All three groups scored A or A+ on 
the plain language jury instruction. 
The law students also scored A+ on the 
standard jury instructions while the 
nonlawyers scored a C and the high 
school graduates scored a C-. The law 
school students scored a B+ on the 
surgery consent form while the nonlaw- 
yers scored a C and the high school 
graduates scored a D. The law school 
students scored an A on the statute 
while the nonlawyers scored a D and 
the high school graduates scored an F. 
The law school students scored an A 
on the newspaper article while the 
nonlawyers scored a C and the high 
school graduates scored a D. The law 
school students scored an A on the 
school text while the nonlawyers scored 
a B+ and the high school graduates 
scored a C.47 

The results of the cloze test are 
disturbing for nonlawyers considering 
that “(t]he median number of years of 
education for the nation’s population 
as a whole is 12.5."48 Especially dis- 
turbing are the low grades on the 
standard jury instructions and the sur- 
gery consent form. Neither jurors nor 
individuals being prepared for surgery 
are accompanied by lawyers, yet misin- 
terpretation of a jury instruction or the 
consent form can have serious and 
even life-threatening consequences. 


Florida Jury Instructions 
Florida jury instructions are fairly 
well written*? in comparison to the 
California jury instructions studies by 
the Charrows and Benson and jury 
instructions challenged in a 1994 US. 
Supreme Court case. Victor v. Ne- 
braska,__ U.S. ___, 127 L. Ed. 2d 583 
(1994), involved the challenge to the 
definition of “reasonable doubt” in Ne- 
braska and California jury instructions. 
The language of the challenged Califor- 
nia instruction was taken from an 1850 
case written by Chief Justice Shaw of 
the Massachusetts Supreme Court: 
Reasonable doubt is defined as follows: It 
is not a mere possible doubt; because every- 
thing relating to human affairs, and de- 
pending on moral evidence, is open to some 
possible or imaginary doubt. It is the state 
of the case which, after the entire compari- 
son and consideration of all the evidence, 
leaves the minds of the jurors in that 
condition that they cannot say they feel an 
abiding conviction, to a moral certainty, of 
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the truth of the charge.®® 
The court reluctantly held that the 
challenged instructions did not violate 
the Due Process Clause.5! Concerning 
the California instruction, Justice O’Con- 
nor wrote “we do not condone the use 
of the phrase [moral certainty]... . 
But we have no supervisory power over 
the state courts. . . 752 In his concur- 
rence, Justice Kennedy stated:®3 


It was commendable for Chief Justice Shaw 
to pen an instruction that survived more 
than a century, but, as the Court makes 
clear, what once made sense to jurors has 
long since become archaic. In fact, some of 
the phrases here in question confuse far 
more than they clarify. 


Justice Ginsburg, concurring, sug- 
gests that Nebraska and California use 
the definition of reasonable doubt pro- 
posed by the Federal Judicial Center:54 


Proof beyond a reasonable doubt is proof 
that leaves you firmly convinced of the 
defendant’s guilt. There are very few things 
in this world that we know with absolute 
certainty, and in criminal cases the law 
does not require proof that overcomes every 
possible doubt. If, based on your considera- 
tion of the evidence, you are firmly con- 
vinced that the defendant is guilty of the 
crime charged, you must find him guilty. If 
on the other hand, you think there is a real 
possibility that he is not guilty, you must 
give him the benefit of the doubt and find 
him not guilty. 


The Florida Standard Jury Instruc- 
tions in Criminal Cases contains the 


following definition of reasonable 
doubt:55 


A reasonable doubt is not a possible doubt, 
a speculative, imaginary or forced doubt. 
Such a doubt must not influence you to 
return a verdict of not guilty if you have 
an abiding conviction of guilt. On the other 
hand, if, after carefully considering, com- 
paring and weighing all the evidence, there 
is not an abiding conviction of guilt, or, if, 
having a conviction, it is one which is not 
stable but one which wavers and vacillates, 
then the charge is not proved beyond every 
reasonable doubt and you must find the 
defendant not guilty because the doubt is 
reasonable. 


Although differently worded, the Flor- 
ida definition is the same in substance 
as that preferred by Justice Ginsburg 
and it would probably do well if tested 
by the Charrows or by Benson. Wydick 
and Mellinkoff would suggest that the 
definition be revised to delete excess 
words. The adjective string, “specula- 
tive, imaginary or forced,” the gerund 
string, “considering, comparing and 
weighing,” and the verb pair, “wavers 
and vacillates,’ contain a number of 


words of similar meaning. If there is 
not a good reason for including them, 
the excess words should be eliminated. 
Each string and the pair should be 
replaced with one of the existing words, 
or perhaps a new one. 


Conclusion 

Lawyers should use plain language. 
The Charrows’ study of jury instruc- 
tions, Stratman’s study of appellate 
briefs, Benson’s cloze tests on legal 
language, and the jury instructions 
challenged in Victor v. Nebraska show 
how important the use of plain lan- 
guage is. The original jury instructions 
were far from comprehensible to the 
average juror. The style of the appel- 
late briefs frustrated the appellate 
judge’s reading and lost the writer 
credibility. High school graduates had 
great difficulty understanding stan- 
dard jury instructions, a surgery con- 
sent form, a federal statute, a news- 
paper article, and an elementary school 
textbook. The studies showed that fol- 
lowing the plain language rules, except 
perhaps cutting excess words, greatly 
increased readability and understand- 
ability. 

More importantly, using plain lan- 
guage makes good sense. If the writer 
wants to communicate, why make the 
reader suffer to understand the com- 
munication? Wydick’s and Mellinkoff’s 
plain language rules are common sense 
actions to take when writing. Review- 
ing the rules from time to time reminds 
the writer how to improve communica- 
tion.0 
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Evolution of the 
Automobile Crashworthiness 
Doctrine in Florida 


by Theresa A. DiPaola and Edward M. Ricci 


udicial expansion of prod- 
uct liability law has recently 
been the subject of legisla- 
tive attack at both the state 
and federal levels. An assessment of 
the ultimate legislative fallout as it 
affects the Florida practitioner neces- 
sarily begins with an assessment of 
where the judiciary has gone thus far 
in the development of product liability 
law. This article specifically addresses 
the doctrine of automobile crashworthi- 
ness within the evolution of product 
liability law in Florida. 
“Crashworthiness” connotes the duty 
of a manufacturer to design its vehicles 
in a way that eliminates or reduces the 
risk of injuries during a crash. Put 
another way, a “crashworthiness de- 
fect” does not cause the accident, but 
does cause or enhance the injury. 


Origins of the Theory 

1) Negligence 

In Florida, the automobile crash- 
worthiness concept was initially em- 
braced as a negligence concept by the 


Supreme Court in 1976. In Ford Motor 
Co. v. Evancho, 327 So. 2d 201 (Fla. 
1976), the court held that an automo- 
bile manufacturer may be liable for a 
defective design that enhances or 
causes injury to the occupants, even 
though the defect is not the cause of 
the accident. In so holding, the court 
adopted the view of the U.S. Eighth 
Circuit in its landmark decision, Larsen 
v. General Motors Corp., 391 F.2d 495 
(8th Cir. 1968). 

The Larsen opinion begins with reaf- 
firmation of the common law duty of 
an automobile manufacturer to con- 
struct a vehicle free of latent and 
hidden defects, which finds its genesis 
in MacPherson v. Buick Motor Co., 217 
N.Y. 382, 111 N.E. 1050 (1916). Find- 
ing no significant difference in impos- 
ing a common law duty of reasonable 
care in the construction of a vehicle 
from the design of a vehicle, since a 
defect in either could cause serious 
injury or death, the Larsen court held 
that a negligent design defect is action- 
able.! This holding greatly expanded 
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the common law duty of a vehicle 
manufacturer to make its vehicle rea- 
sonably safe for intended uses, by 
interpreting the zone of “intended uses” 
to include “foreseeable uses,” and hence 
to include automobile crashes. The 
Larsen court thus explained:? 


[T]he issue narrows on the proper interpre- 
tation of “intended use.” Automobiles are 
made for use on the roads and highways in 
transporting persons and cargo to and from 
various points. This intended use cannot 
be carried out without encountering in vary- 
ing degrees the statistically proven hazard 
of injury producing impacts of various types. 
The manufacturer should not be heard to 
say that it does not intend its product to be 
involved in an accident when it can easily 
foresee and when it knows that the prob- 
ability over the life of its product is high, 
that it will be involved in some type of 
injury producing accident. 


No rational basis exists for limiting recov- 
ery to situations where the defect in design 
or manufacture was the causative factor of 
the accident, as the accident and the result- 
ing injury usually caused by the so called 
“second collision” of the passenger with the 
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interior part of the automobile, all are 
foreseeable. 


The sole function of an automobile is not 
just to provide a means of transportation, 
it is to provide a means of safe transporta- 
tion or as safe as reasonably possible under 
the present state of the art. 


Both Larsen and Evancho involved 
“secondary collision” cases, i.e., in- 
stances where enhanced injuries were 
caused by contact between the occu- 
pant of the vehicle and some compo- 
nent of the vehicle interior. However, 
the holding in Evancho has not been 
narrowly confined to this category of 
cases. Rather, it is widely recognized 
that the liability of an automobile 
manufacturer under Evancho may ex- 
tend to enhanced injuries caused by 
forces or objects extraneous to the 
vehicle, as well as by impact between 
the occupant and interior components 
of the vehicle. 

In Nicolodi v. Harley-Davidson Mo- 
tor Co., 370 So. 2d 68 (Fla. 2d DCA 
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1979), the court specifically rejected 
the argument that the crashworthi- 
ness doctrine applies only in the event 
of a “secondary collision,” finding noth- 
ing in the rationale of Larsen or Evan- 
cho which would justify such a restric- 
tive interpretation:3 

We agree with appellant that the same 
results would have been reached in those 
cases had the injuries been caused by con- 
tact with a substance unconnected with the 
vehicle in which the injured party was 
riding; for example, as appellant suggests, 
impact with another vehicle or with the 
pavement resulting from the swinging open 
of a defectively designed door. 

Thus, in Nicolodi the court held that 
the crashworthiness doctrine applied 
notwithstanding the absence of a “sec- 
ondary collision?’ and was available 
as a theory of recovery against a motor- 
cycle manufacturer which failed to 
equip its product with safety devices 
to protect the passenger’s legs from 
injuries in the event of accident. 

2) Strict Liability in Tort 

Five months after Evancho, the Flor- 
ida Supreme Court issued West v. Cat- 
erpillar Tractor Co., 336 So. 2d 80 (Fla. 
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1976), where it formally adopted the 
doctrine of strict liability in tort as set 
forth in §402A of the Restatement 
(Second) of Torts. West held that strict 
liability may be imposed against a 
manufacturer who places a product on 
the market, knowing that it is to be 
used without inspection for defects, 
when the product proves to have a 
defect that causes injury to a human 
being.® 

To establish a manufacturer’s liabil- 
ity under this theory, the user must 
establish 1) the manufacturer’s rela- 
tionship to the product in question; 2) 
the defective and unreasonably dan- 
gerous condition of the product; and 3) 
the existence of a proximate causal 
relationship between the defective con- 
dition and the injuries or damages 
suffered.® 

The underlying policy rationale for 
strict tort liability of manufacturers is 
grounded in fundamental concepts of 
fairness. As the Supreme Court ob- 
served in West:? “The cost of injuries 
or damages, either to persons or prop- 
erty, resulting from defective products, 
should be borne by the makers of the 
product who put them into the chan- 
nels of trade, rather than by the in- 
jured or damaged persons who are 
ordinarily powerless to protect them- 
selves.” 


Defenses 

1) Comparative Negligence 

The court in West recognized that 
contributory negligence of the plaintiff 
is not a defense to strict liability in tort 
when such negligence consists merely 
in a failure to discover the defect in the 
product, or to guard against the possi- 
bility of its existence. On the other 
hand, a defendant may assert that the 
plaintiff was negligent in some other 
manner where the alleged comparative 
fault is a substantial proximate cause 
of the plaintiffs injuries or damages. 
In such circumstances, the fault of the 
claimant is not an absolute defense, 
but rather is governed by ordinary 
rules of causation and comparative 
negligence principles.® 

In West, the plaintiff alleged that the 
defective design of a caterpillar grader, 
which lacked an audible backup alarm, 
caused the death of a passerby who 
walked into the path of the grader as 
it traveled in reverse. Because West did 
not involve “enhanced injury” concepts 
essential to the focus of the crash- 
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worthiness doctrine, it did not answer 
the question of whether comparative 
negligence principles operate as a de- 
fense in crashworthiness litigation. No 
Florida case since West has had occa- 
sion to specifically address the avail- 
ability of this defense in a pure crash- 
worthiness setting. 

Logically, where a plaintiff proceeds 
solely on a crashworthiness claim, the 
defendant should not have a defense 
based on the cause of the accident 
because the plaintiff is not making a 
claim that the accident was caused by 
the defendant. Instead, pure crash- 
worthiness cases should focus on the 
cause of the enhancement of the plain- 
tiffs injuries and eliminate operator 
error or third party negligence as a 
defense. This view has been followed 
in several jurisdictions which have spe- 
cifically addressed this issue in crash- 
worthiness cases.? A few jurisdictions, 
in contrast, have permitted considera- 
tion of the negligence of the original 
tortfeasors in the comparative negli- 
gence calculation in crashworthiness 
cases. 10 

2) Misuse of the Product 

Negligent conduct in the form of 
product misuse or abnormal handling 
has been recognized as a defense to 
strict liability claims. See Restatement 
(Second) of Torts §402A, Comment h 
(1965). In a strict liability claim, mis- 
use of the product or unintended uses 
operate to bar recovery where the prod- 
uct is misused in a manner not reason- 
ably foreseeable to the manufacturer. 
High v. Westinghouse Elec. Corp., 610 
So. 2d 1259 (Fla. 1992). 

When the Florida Supreme Court 
adopted §402A of the Restatement in 
West, the Supreme Court noted simply 
that product misuse was a type of 
negligence that may be asserted as a 
defense to a strict liability claim. An 
open question remained after West, 
however, as to whether product misuse 
operated as an absolute defense to a 
simple negligence claim. The Supreme 
Court recently answered this question 
in Standard Havens Products, Inc. v. 
Benetiez, 648 So. 2d 1192 (Fla. 1994). 
Making no distinction between foresee- 
able or nonforeseeable misuses, there 
the court held that product misuse 
does not operate as an absolute bar to 
a products liability claim sounding in 
negligence. Rather, product misuse 
merges into the defense of comparative 
negligence in this context and operates 


In the automobile 
crashworthiness 
context, the 
plaintiff's negligent 
driving is often 
alleged as the 
affirmative defense 
of “misuse of 
product” 


simply to reduce the plaintiff's recov- 
ery in proportion to his or her own 
comparative fault. 

In the automobile crashworthiness 
context, the plaintiff's negligent driv- 
ing is often alleged as the affirmative 
defense of “misuse of product.” Since 
negligent driving is invariably a fore- 
seeable use of an automobile product, 
it does not logically meet the definition 
of product misuse as that concept oper- 
ates as a defense to a strict liability 
claim.!! Now with the benefit of Stan- 
dard Havens, whether foreseeable or 
not, operator error in a product liabil- 
ity claim based on negligence will oper- 
ate simply under comparative neg- 
ligence principles to reduce, but not 
bar, the plaintiff's recovery. 


Negligence and Strict Liability 
as Alternative Theories 

Because West did not address auto 
crashworthiness concepts of “secondary 
collision” or enhanced injury earlier 
espoused in Evancho under negligence 
theories, an open question remained 
after West as to whether strict liability 
in tort was an available theory of 
recovery in automobile crashworthi- 
ness cases. 

The Florida Supreme Court resolved 
this issue in Ford v. Hill, 404 So. 2d 
1049 (Fla. 1981). In Hill, Ford urged 
the court to restrict automobile design 
defect cases to negligence concepts ear- 
lier recognized in Evancho, and to limit 
the applicability of strict liability in 
tort to cases involving manufacturing 
flaws. In the latter category, Ford ar- 
gued, jurors have available as evidence 
the product plan or blueprint to aid in 
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determining whether the product in 
fact did not conform to intended specifi- 
cations due to an isolated manufactur- 
ing error, while no such comparable 
guide was available in design defect 
cases. 

The Supreme Court, however, re- 
jected Ford’s argument that the doc- 
trine of strict liability in tort was 
somehow conceptually inappropriate in 
design defect injury cases. While recog- 
nizing that the determination of 
whether a product is in a defective 
condition “unreasonably dangerous to 
its user” in a design defect case neces- 
sarily involves a negligence analysis, 
the court held this did not preclude 
invocation of the doctrine of strict li- 
ability to design defect cases, so long 
as the plaintiff establishes the requi- 
sites of West.12 

In short, the court in Ford v. Hill 
concluded that strict liability in tort 
applies to all manufacturers without 
distinction as to whether the plaintiffs 
injury was caused by a manufacturing 
flaw or design defect, and without 
distinction as to whether the injuries 
were caused by a primary collision or 
secondary collision. The court also made 
clear that the availability of strict 
liability theory exists in addition to, 
and not in lieu of, negligence theories 
earlier developed in Evancho. That a 
claimant in a product liability claim is 
entitled to proceed on either theory, or 
both, has since been acknowledged by 
Florida courts. Baione v. Owens- 
Illinois, Inc., 599 So. 2d 1377, 1378 
(Fla. 2d DCA 1992); U.S. Mineral Prod- 
ucts Co. v. Waters, 610 So. 2d 20, 22, 
(Fla. 3d DCA 1992). 


Defining a Design Defect 

While the court in Hill recognized 
the viability of strict liability in tort 
as a theory of recovery in enhanced 
injury crashworthiness cases, it also 
noted that the standard jury instruc- 
tions on products liability then in effect 
needed improvement for this class of 
cases. It thus directed the committee 
on standard jury instructions for civil 
trials to develop and present appropri- 
ate instructions for enhanced injury 
cases. 13 

In response to this direction, the 
committee developed Standard Florida 
Jury Instruction PL5, which sets forth 
in the alternative the “consumer expec- 
tation” and “risk benefit” tests in the 
definition of a design defect: 


A product is defective if by reason of its 
design the product is in a condition unrea- 
sonably dangerous to the user and the 
product is expected to and does reach the 
user without substantial change affecting 
that condition. 


A product is unreasonably dangerous be- 
cause of its design if [the product fails to 
perform as safely as an ordinary consumer 
would expect when used as intended or in 
a manner reasonably foreseeable by the 
manufacturer] [or] [the risk of danger in the 
design outweighs the benefits]. 


As the comment included in the 
“Notes on Use” following this instruc- 
tion makes clear, neither the consumer 
expectation nor risk/benefit test is rec- 
ommended to the exclusion of the other. 
Rather, either standard, or both, may 
be given. PL5, Comment, Note 2. The 
Supreme Court of Florida ultimately 
authorized the publication of this ex- 
panded instruction, emphasizing that 
it was not deciding any question of law 
or the correctness of the applicability 
of the charge in any particular case. !4 

Under the consumer expectation test, 
a product is defective if it fails to meet 
the reasonable safety expectations of 
an ordinary consumer, that is, an ob- 
jective “ordinary consumer,’ possessed 
of the ordinary knowledge common to 
the community.!5 Conversely, under a 
risk utility analysis, a manufacturer’s 
crashworthiness duty is to make its 
product reasonably safe, regardless of 
the consumer’s expectations. 

Some states allow application of the 
consumer expectation test in crash- 
worthiness cases as well as nonauto- 
mobile product litigation.!7 However, 
since a pure crashworthiness case by 
nature involves allegations of design 
defect, the more logical approach here 
focuses on a risk/utility analysis. 

Indeed, Florida courts deliberating 
on the distinction between the two 
tests have observed that the consumer 
expectation standard, while adequate 
to identify unintended manufacturing 
defects, is more difficult to apply to the 
other two types of product defects, i.e., 
design defects and inadequate warn- 
ings. In Cassisi v. Maytag, Co., 396 So. 
2d 1140 (Fla. lst DCA 1981), the court 
thus observed: 

As to the last two defects, the standard is 
said to be a very vague and imprecise one, 
because the ordinary consumer cannot be 
said to have expectations as to safety re- 
garding many features of complexly made 
products that are purchased, such as the 


risk of fire from the way gasoline tanks are 
installed in cars, or the magnitude of risks 


involved in vehicles overturning. Due to the 
difficulty in applying the consumer expecta- 
tion standard to all types of product defects, 
many thoughtful commentators have sug- 
gested that it should be rejected, particularly 
as to those defects arising from design, in 
favor of a test that would weigh the utility 
of the design verses the magnitude of the 
inherent risk. 


The risk/utility analysis has become 
the trend in most federal and state 
jurisdictions. Under this analysis, a 
product is “unreasonably dangerous” 
if a reasonable person would conclude 
that the danger in fact outweighs the 
utility of the design, regardless of the 
consumer’s expectations of how safe a 
product could be made. 

If the consumer expectation test were 
to be applied in a crashworthiness 
case, it could be done fairly only by 
interpreting it to allow education of the 
consumer during the trial. This makes 
sense because in design matters, where 
the manufacturer controls the knowl- 
edge, the consumer often does not know 
what to expect because the consumer 
has no idea how safe an automobile 
could be made. In this vein, “consumer 


expectations” might be interpreted to 
encompass expectations as to the pro- 
cess by which the design is developed, 
as well as expectations as to the per- 
formance of the product.!® Otherwise, 
the expectations of an uninformed con- 
sumer would become the touchstone 
by which automobile crashworthiness 
safety standards are set, which could 
lead to illogical results and frustration 
of the public policy goal of promoting 
greater product safety.!9 

While the Florida Standard Jury 
Instructions (PL5) identify the risk/ 
benefit test as one alternative formula 
by which a design defect is defined, the 
standard instructions do not otherwise 
elaborate upon the relevant factors for 
consideration in this analysis. In order 
to promote the fairness goal of estab- 
lishing meaningful guidelines for the 
jury in its deliberations, additional 
guidance is needed. 

Since California courts were the origi- 
nators of the widely used consumer 
expectation and risk utility tests, 
quoted with approval by Florida courts, 
see, e.g., Cassisi v. Maytag Co., 396 So. 
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2d 1140, 1145 (Fla. 1st DCA 1981) 
(dicta), quoting Barker v. Lull Engi- 
neering Co., 20 Cal. 3d 413, 143 Cal. 
Rptr. 225, 573 P.2d 443 (1978), and 
ultimately incorporated as alternate 
definitions of design defect in the Flor- 
ida Standard Jury Instructions, it is 
instructive to look to California juris- 
prudence defining the relevant criteria 
which guide this analysis. In Califor- 
nia, pattern instruction BAJI (7th Ed.) 
9.00.5 (1992 rev.), drawing from Barker 
v. Lull, provides in pertinent part: 


In determining whether the benefits of the 
design outweigh the risks, you may con- 
sider, among other things, the gravity of the 
danger posed by the design, the likelihood 
that such danger would cause damage, the 
mechanical feasibility of a safer alternative 
design at the time of manufacture, the 
financial cost of an improved design, and 
the adverse consequences to the product 
and the consumer that would result from 
an alternative design. 


Florida federal courts indeed have 
given comparable explanatory instruc- 
tions in other types of product liability 
litigation,2° and Florida state courts 
have applied similar considerations in 
weighing the sufficiency of evidence in 
product liability suits without formal 
discussion of the applicable legal test.21 


Burden of Proof in 
Crashworthiness Litigation 

Under Florida law, the plaintiff in 
an enhanced injury or crashworthiness 
case has the burden of proving that the 
alleged defect proximately caused inju- 
ries. However, the plaintiff does not 
have the burden of establishing with 
specificity which injuries are attri- 
butable to the alleged defect and which 
are attributable to the primary colli- 
sion. Rather, the defendant in this 
context bears the burden of persuasion 
on apportionment of damages. McLeod 
v. American Motors Corp., 723 F.2d 830 
(11th Cir. 1984).22 Thus, where the 
defendant produces no evidence that 
plaintiffs injuries are divisible, the 
apportionment issue is properly re- 
moved from the jury and plaintiff may 
recover the entire damages from the 
defendant.2% 

The result in McLeod is fully consis- 
tent with analogous Florida precedent 
controlling recovery of damages in in- 
stances of aggravation of a preexisting 
injury. Here, the jury may segregate 
the damages by cause if it is able, and 
may then make allowance only for the 
aggravation. However, where the in- 


Proof of a design 
defect in auto 
crashworthiness 
cases raises unique 
and, to some degree, 
unanswered 
questions under 
existing Florida law 


jury is indivisible and apportionment 
between the preexisting and aggra- 
vated condition is impossible, the plain- 
tiff may recover the entire damages.”4 
In short, whether a plaintiff pro- 
duces evidence that injuries cannot be 
apportioned, or whether the plaintiff 
fails to produce any evidence on the 
issue of apportionment or divisibility 
of injury, the result is the same: The 
burden of proving divisibility of the 
injuries is on the defendant. Where 
that burden is not met, the plaintiff 
may recover the entire damages.”5 


“State of the Art” Evidence 

Auto manufacturers often plead as 
an affirmative defense conformity with 
the “state of the art.” This term has 
two connotations, and it is imperative 
to distinguish between the two in as- 
sessing the relevance and legal signifi- 
cance of this concept. 

Under current Florida law, conform- 
ity with state of the art in the sense of 
conformity with industry practice and 
custom may be permitted as some, but 
not conclusive evidence of due care.?6 
Similarly, compliance with government 
regulations or standards is viewed as 
some, but not conclusive evidence of 
due care. Dorsey v. Honda Motor Co., 
655 F.2d 650 (5th Cir. 1981). Where 
evidence of industry custom is received, 
the jury should be appropriately cau- 
tioned as to the limited evidentiary 
effect of the testimony.2? 

This rule is consistent with historic 
precedent recognizing the limited rele- 
vance of industry custom evidence in 
fixing the legal duty of care. In The 
T.J. Hooper, 60 F.2d 737 (2d Cir. 1932), 
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Judge Learned Hand observed: 


Indeed in most cases reasonable prudence 
is in fact common prudence; but strictly it 
is never its measure; a whole calling may 
have unduly lagged in the adoption of new 
and available devices. It never may set its 
own test, however persuasive be its usages. 
Courts must in the end say what is re- 
quired; there are precautions so imperative 
that even their universal disregard will not 
excuse their omission. 


Id. at 739. 

However, no Florida case has ever 
held that conformity with “state of the 
art” in the sense of meeting current 
technological or engineering capabili- 
ties is a defense to a negligence or strict 
product liability claim in tort. Logi- 
cally, this type of defense is inconsis- 
tent with the doctrine of strict liability 
in tort which recognizes that a product 
can be defective and unreasonably dan- 
gerous even though no alternative de- 
sign is available.28 

In West, the Supreme Court defined 
“strict liability” to mean liability with- 
out proof of fault.29 In Ford v. Hill, the 
Supreme Court held that strict liability 
is an available theory of recovery in 
auto crashworthiness cases, provided 
simply that the requisites of West are 
met.29 The requisites of West do not 
include proof of an alternative feasibly 
safer design, although as a practical 
matter this type of evidence is often 
the core of the plaintiff's case in crash- 
worthiness litigation. 


Conclusion 

Proof of a design defect in auto 
crashworthiness cases raises unique 
and, to some degree, unanswered 
questions under existing Florida law. 
At some level, these issues will be 
impacted by the ultimate form of fed- 
eral and state legislation which is 
anticipated to take effect soon. The 
above analysis is intended to serve as 
a background against which to meas- 
ure the impact of these legislative 
changes on the product liability hori- 
zon for the Florida practitioner. 0 
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Reconciling Plaintiff's Choice 
to Sue in State Court With 
Defendant’s Desire to Defend 
in Federal Court 


by Alexander O. Ekuo Akpodiete 


he plaintiff is the initiator 

of the lawsuit and always 

chooses the forum to file 

the lawsuit. While “forum 
shopping” is supposedly discouraged, 
it is an accepted fact that lawyers file 
suits in courts that are more favorable 
to their client’s position. Therefore, a 
plaintiff with a claim that is cognizable 
in both federal and state court will 
choose a filing court based on, inter 
alia, which court is less crowded and 
which court is more likely to return a 
favorable decision.! 

However, the plaintiffs forum- 
picking right is not unbridled, because 
it may be curtailed by a defendant’s 
right of removal. A defendant sued in 
state court may remove the case to 
federal court. 

Removal is allowed in two situations. 
The first instance is where the plain- 
tiffs state court action involves a federal 
question. Secondly, a defendant may 
remove a case if there is diversity of 
citizenship between all defendants and 
all plaintiffs and the amount in con- 
troversy is greater than $50,000. The 
defendant may remove a diversity case 
with a local defendant if the local 


defendant was fraudulently joined to 
avoid removal.? However, before a de- 
fendant can remove a case with a 
fraudulently joined local defendant, the 
local defendant should be dismissed 
from the case or, in the alternative, 
ignored for purposes of removal.? 

The defendant’s right of removal is 
restricted by the voluntary/involuntary 
rule which precludes a defendant from 
removing a case that was properly and 
originally filed in the state court, but 
is now technically removable due to the 
dismissal of the only resident defen- 
dant from the lawsuit by the state 
court. 

A plaintiff who is aggrieved by the 
removal of his or her case to federal 
court has the option of filing a motion 
in the federal court to remand the case 
back to state court. 

This article briefly summarizes re- 
moval, the voluntary/involuntary rule, 
fraudulent joinder, and remand. 


Removal 

Removal is a statutorily created 
right.4 A lawsuit originally filed in 
state court may be removed, by a 
defendant, to federal court pursuant 
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to 28 U.S.C. §1441 and 28 U.S.C. 
§1446.5 To remove a case, there must 
either be diversity of citizenship be- 
tween all defendants and all plaintiffs 
with the amount in controversy greater 
than $50,000, or the case must involve 
a federal question. Removability is 
determined from the face of the com- 
plaint.? The U.S. Supreme Court has 
held that removability is controlled by 
the plaintiff initially through the alle- 
gations in the complaint and through- 
out the entire case.® Additionally, “the 
issue [of removability of a case] must 
be capable of summary determination 
and be proven with complete cer- 
tainty.”9 
e Removal of Cases Involving Federal 
Question 

The first, and not as heavily liti- 
gated, ground for removal is when the 
plaintiff's case involves a federal ques- 
tion.!° Under this category of removal, 
“{a]ny civil action of which the district 
courts have original jurisdiction 
founded on a claim or right arising 
under the Constitution, treaties or laws 
of the United States shall be removable 
without regard to the citizenship or 
residence of the parties.”!! Also, a 
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THERE'S NOT MUCH DIFFERENCE 

IN TITLE INSURANCE, 
BUT THERE'S A HELL OF A DIFFERENCE 
IN TITLE INSURERS. 


We even differ on our differences. 

On one hand there's us. We'd 
like to point out the differences and 
make them crystal clear. And then 
there's all of them, who would prefer 
to muddy the waters so that you can't 
see how different we really are. 

The main difference they'd like 
you to ignore is that The Fund is in 
your corner and always has been 
(indeed, we were founded solely for 
the support of Florida's real estate 
lawyers). And that they, the other title 
insurers, are always ready to do busi- 
ness direct, compete with you for 
closings, and cut you out of the proc- 
ess. You're supposed to overlook that. 

But there are lots of other differ- 
ences, too, indisputable differences, 
that we'd like to make clear, because 
they affect you and your practice on 
a daily basis. 


We Treat information 
Like A Basic Need, 
Not An Optional Feature. 


We never thought of information 
as being a loss-leader or inducement. 
After all, our membership includes 
over 6,000 agents from all over the 
state, who need information to do 
their jobs (we have more agents in 
Florida than most of our competitors 
have in the entire country). 

Providing statewide title infor- 
mation is therefore a key part of our 
mission, and we continue to maintain 
title plants serving more of Florida 
than any other information provider. 
Other title insurers have closed, one 
after another — especially in less 
populous, less profitable counties. 

In computerized information, too, 
the other title underwriters try to 


cherry-pick the biggest markets. 
While they offer a few counties at 
best, The Fund has over 30 Florida 
counties on-line, in what is the largest 
database of title information in the 
United States. 

The Fund, in fact, led the way 
in computerization. We started in 
the 70's with a mammoth mainframe 
and punchcard data input. Back then, 
a lot of our competitors thought we 
were crazy. Now they'd like you to 
think they're as technologically 
sophisticated as we are. 

That's pretty funny. 


Even Our Competitors Know 
That The Fund Wrote The Book. 


And they refer to it, like every- 
body else. Title Notes is the acknowl- 
edged authority on Florida title 
issues. For over 30 years our experts 
have studied, interpreted, and taken 
positions on issues that agents 
confront in their practices. We set 
out our position on subjects and 
situations and explain the reasoning, 
case law, and legislative intent. The 
result is a book that is updated 
annually and considered the bible 
of the Florida title industry. It's even 
cited by the courts. 

Other title insurers have their 
"Underwriting Manuals." These are 
little nuts and bolts booklets, offering 
little evidence of extensive research, 
and given to generalizing rules and 
guidelines from state to state. 

How seriously do their agents 
and attorneys take their manuals? 
Well, you can test this one out your- 
self. Next time you visit one of their 
offices, see if there isn't a copy of 
Title Notes on the shelf. 


of Information 
of Service 
of Innovation 


Attorneys’ Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 


©1995 Attorneys’ Title Insurance Fund, Inc. 


The Sharper You Are, 
The Better We Like It. 

While providing continuing 
education for our peers was always 
part of our charter, we've continually 
expanded in this area, particularly 
because changes in the legal profes- 
sion caused a decline in mentoring 
and on-the-job training for young 
lawyers. 

Our program has grown to over 
250 seminars a year, attended by more 
than 5,000 real estate attorneys and 
staff members. Fund seminars are 
widely regarded as the most up-to- 
date, professionally presented, and 
fairly priced CLE resource in Florida. 
Plus, there's the annual Fund Assem- 
bly, attended by nearly 1,500 mem- 
bers, where you can earn 16 CLE 
credits in just two and a half days. 

Meanwhile, over at the other title 
insurance companies, they typically 
see seminars as an occasional PR 
event or marketing ploy. A chance to 
dress up and make an impression, 
useful for entering a new market, or 
enlisting a few agents. 


Why We're Different 
Is Even More Important 

Than How We're Different. 

There are a lot oi differences 
between the way we do things at The 
Fund and the way things are done by 
our competitors. But the most impor- 
tant point is this: 

We don't do all these things to 
give ourselves a competitive advan- 
tage. We do them to give our mem- 
bers all the advantages they need to 
be competitive. 

And that's the biggest difference 
of all. 
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newly added subsection allows a for- 
eign state!2 sued in state court to 
remove the action “to the district court 
of the United States for the district and 
division embracing the place where 
such action is pending.”!8 
When the defendant wants to re- 
move a case initially filed in state court 
to federal court, the “well-pleaded” com- 
plaint rule must be obeyed. The “well- 
pleaded” complaint rule states that to 
remove a case initially filed in state 
court, the court looks at the plaintiffs 
“well-pleaded” state court complaint 
to see if it raises a federal question. !* 
In addition, the federal district courts 
can exercise supplemental (pendent) 
jurisdiction over a nonremovable state 
claim if the claim is joined with a 
separate and independent federal claim 
or cause of action.!® The federal court’s 
jurisdiction over the separate and inde- 
pendent claim or cause of action must 
be based on 28 U.S.C. $1331. In other 
words, the separate and independent 
cause of action must involve a federal 
question for the federal court to have 
supplemental jurisdiction. 
e Removal of Cases Based on Diversity 
Federal courts have jurisdiction to 
hear cases where there is diversity of 
citizenship between the plaintiffs and 
defendants and the amount in con- 
troversy is greater than $50,000.16 
Only a nonresident defendant can 
remove a diversity case.!7 Addition- 
ally, if there are multiple parties on 
both sides, there must be complete 
diversity between all plaintiffs and all 
defendants for a case to be remov- 
able.!8 Removal is accomplished by the 
filing of a notice of removal!® which 
should be joined in and signed by all 
defendants who have been properly 
joined and served at the time of the 
removal.2° 


The Voluntary/Involuntary Rule 

While a case may not be removable 
initially on the basis of the plaintiffs 
complaint, subsequent developments 
in the case may make it removable to 
federal court. The subsequent develop- 
ments are judged under the voluntary/ 
involuntary rule. 

The voluntary/involuntary rule is a 
judicially created rule and exists only 
in diversity cases.2! The crux of the 
rule is that if: 


[A] resident defendant was dismissed from 
the case by the voluntary act of the plaintiff, 
the case becomes removable, but if the 


When the defendant 
wants to remove a 
case initially filed in 
state court to federal 
court, the “well- 
pleaded” complaint 
rule must be obeyed 


dismissal was the result of either the defen- 
dant’s or the court’s action against the wish 
of the plaintiff, the case could not be re- 
moved.22 


Therefore, this rule, when applica- 
ble, will bar a defendant from removing 
a case that is now technically remov- 
able, although not removable at the 
time the plaintiff filed the complaint. 

The voluntary/involuntary rule is 
based on two rationales. The first ra- 
tionale is founded on comity and judicial 
efficiency,”* and is generally known as 
the “finality/appealability” rationale.24 
The second rationale is grounded on 
“the plaintiffs [substantive due pro- 
cess] right to determine the removabil- 
ity of the case.”25 This second rationale 
is called the “control” rationale.?6 
e The “Finality /Appealability” Ration- 
ale 

The “finality/appealability” ration- 
ale is based on: 

[T]he desire to avoid a transfer of a case to 
federal court where the removal is premised 
on developments in the state court that 
could later be reversed by a state appellate 
court, thereby relegating the parties to their 


nondiverse position originally pleaded in 
the complaint.27 


So, the federal courts are wary of the 
possibility that a previously dismissed 
nondiverse defendant could be rein- 
stated, leaving the court without subject 
matter jurisdiction.?8 
e The “Control” Rationale 

The “control” rationale respects the 
plaintiff's right to determine the forum 
in which to litigate a case, without 
undue interference from the court or 
the defendant. Based on this rationale, 
a plaintiff will determine removability, 
which includes voluntarily dismissing 
a nondiverse plaintiff and making the 


52 THE FLORIDA BAR JOURNAL/OCTOBER 1995 


case removable if only diverse defen- 
dants are left. However, the “control” 
rationale is not valid if fraudulent 
joinder is present.29 

Examples of involuntary acts that 
will not result in removal include invol- 
untary severance of a nondiverse 
defendant,°° grant of summary judg- 
ment in favor of a nondiverse 
defendant,?! dismissal of a resident 
defendant by grant of directed ver- 
dict,32, or dismissal of a resident 
defendant because of failure to state a 
cause of action against that defen- 
dant.33 

However, the following voluntary acts 
by the plaintiff will make a case remov- 
able: settlement agreement followed 
by a judgment of dismissal or consent 
judgment;* or the plaintiffs voluntary 
agreement to sever the sole nondiverse 
defendant from the lawsuit.*5 


Fraudulent Joinder Rule 

Complete diversity is required on 
both sides of a lawsuit for a diversity 
case to be removable. Because of this 
requirement of complete diversity, the 
case law is replete with instances where 
a plaintiff joins a nondiverse defendant 
in an attempt to defeat one of the other 
defendant’s right of removal, a proce- 
dure known as “fraudulent joinder.”36 

“Fraudulent joinder is a _ well- 
established exception to the [judicially 
created] voluntary/involuntary rule.”37 
Ergo, courts allow a defendant to re- 
move a case if it is shown that a 
nondiverse defendant was fraudulently 
joined.*® A fraudulently joined defen- 
dant is considered “a sham party” who 
will be overlooked when determining 
removability.°9 

In actuality, fraudulent joinder comes 
in two species. The first type of fraudu- 
lent joinder is generally referred to as 
the “fraudulently pleaded jurisdictional 
facts” while the second type is where 
there is “no possibility of recovery.”4° 
e “Fraudulently Pleaded Jurisdictional 
Facts” Species of Fraudulent Joinder 

This first type of fraudulent joinder 
is where “the plaintiff fraudulently 
plead{[s] jurisdictional facts in order to 
subject the non-diverse defendant to 
the jurisdiction of the state court.”4! 

It has been held that “a trial court’s 
finding that it lacks jurisdiction over 
a resident defendant is akin to a find- 
ing of fraudulent joinder of that 
defendant in that it involves a determi- 
nation by the court that the resident 


defendant was never properly before 
the court.”42 

e “No Possibility of Recovery” Species 
of Fraudulent Joinder 

The second type of fraudulent join- 
der is where there is no possibility of 
the plaintiff obtaining a recovery 
against that defendant under the case 
law. Stated differently, the party seek- 
ing removal must “show that there is 
no possibility that the plaintiff would 
be able to establish a cause of action 
against the resident defendant [alleg- 
edly fraudulently joined] in state 
court.”43 This requirement has been 
dubbed the “absolute” standard by some 
courts.*4 

This absolute standard was consid- 
ered by the Southern District in Katz 
v. Costa Armatori, S.P.A., 718 F. Supp. 
1508 (S.D. Fla. 1989). In that case, the 
federal court had to deal with the 
interplay between fraudulent joinder 
and the voluntary/involuntary rule. The 
Katz case involved “whether a state 
court’s summary adjudication in favor 
of a non-diverse defendant entitles the 
sole remaining diverse defendant to 
remove the case to federal court.” 

If a case is summarily dismissed, it 
obviously means that the plaintiff can- 
not recover against the defendant. 
While apparently agreeing with this, 
the Katz court concluded that a sum- 
mary adjudication in favor of a 
nondiverse defendant does not neces- 
sarily mean that said defendant was 
fraudulently joined.4* Apparently, the 
Katz court was troubled by the fact 
that to hold otherwise “may allow the 
fraudulent joinder exception to eviscer- 
ate the Voluntary/Involuntary Rule.”46 
Also, the U.S. Supreme Court has held 
that “the mere granting of summary 
judgment by a state court [will] not 
subsume the Voluntary/Involuntary 
Rule so long as the original complaint 
set forth theories of alleged liability.”47 

The position taken by the Katz court 
is that the issue of fraudulent joinder 
must be determined under federal law, 
even in a diversity case. Normally, 
under the Erie doctrine,*® a federal 
court sitting in diversity jurisdiction 
should apply the substantive law of the 
forum state, unless a procedural mat- 
ter is involved. 

There is a dichotomy in the federal 
courts as to the interpretation of the 
fraudulent joinder test of whether there 
is any possibility of recovery by the 
plaintiff against the nondiverse defen- 


dant.49 Some federal courts examine 
the entire state court record at the 
time of removal to determine if re- 
moval was proper;®° others look only 
at the state court complaint.5! 

The courts that examine the state 
court record accord “great deference to 
the activities in state court . . . [and] 
believe that when a party alleges fraud, 
a federal court should ‘pierce the plead- 
ings, and consider the entire record to 
determine the basis of joinder.”52 These 
courts give great deference to the state 
court’s finding, but may make inquir- 
ies into the forum state’s substantive 
law, if necessary, to determine whether 
a resident defendant has been fraudu- 
lently joined. In other words, to truly 
know whether a plaintiff has any color- 
able chance of recovery against a local 
defendant, the plaintiffs state claim 
must be understood by the federal 
court, although this is not a trial or 
retrial on the merits by the federal 
court. 

The second line of cases is based on 
the U.S. Supreme Court decisions and 
holds that the determination of remov- 


ability must be based solely on the 
plaintiffs complaint and other plead- 
ings.53 The issue of fraudulent joinder, 
just like that of removability, is usually 
determined on the basis of the plain- 
tiffs pleading, at the time of the petition 
for removal.54 These courts would not 
hold that a nondiverse defendant was 
fraudulently joined if there is “a rea- 
sonable basis for predicting that state 
law might impose liability, . . . or the 
plaintiff could conceivably recover, . . . 
or a cause of action lies”®> on the face 
of the state court complaint. 


Remanding a Removed Case 

If the plaintiff can show that a case 
was improperly removed, a motion to 
remand can be filed, as authorized by 
28 U.S.C §1447.5§ The court may also 
sua sponte remand a case if “at any 
time before final judgment it appears 
that the district court lacks subject 
matter jurisdiction.”5’ Issues of fraudu- 
lent joinder and the voluntary/involun- 
tary rule are generally considered when 
the court is ruling on a motion to 
remand. 
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If the federal court finds that the 
case was improperly removed from state 
court, the court will enter an order of 
remand. The appealability of an order 
of remand depends on whether the 
order granted or denied the motion 
and, if the motion was granted, the 
grounds upon which the case was re- 
manded. 
e Appealability of Order Remanding a 
Case 

Generally, an order of remand can- 
not be appealed. In fact, 28 U.S.C. 
§1447(d) provides that an order of 
remand granting a plaintiff's motion 
is not appealable, except if the cause 
of action is a civil rights case.5® How- 
ever, review is barred only if the 
remand order is based on the ground 
that the case was “removed improvi- 
dently and without jurisdiction.”5° The 
order remanding a case will not be 
reviewed if the order was based on 28 
U.S.C. §1447(c).6° However, if the or- 
der of remand is based on other 
grounds, the order may be reviewed 
by the federal appeals court, either 
through mandamus or otherwise.®! 
e Appealability of Order Denying Mo- 
tion to Remand 

Denial of a motion to remand, stand- 
ing alone, is not a final and appealable 
order.®2 To appeal the order, the appel- 
lant must wait for a final decree.® 
Notwithstanding, a denial of a motion 
to remand coupled with other judg- 
ment may be immediately appealable 
if the trial court expressly character- 
izes the judgment as final and 
appealable.® 
e Liability for Costs When Case Re- 
manded 

If a case is remanded, costs are 
generally not awarded. However, if the 
remand was because the case was 
“removed improvidently and without 
jurisdiction,’ pursuant to 28 U.S.C. 
§1447(c), costs may be appropriate. In 
this regard, the party responsible for 
the improper removal will be liable to 
plaintiff for expenses incurred because 
of the removal.® 


Conclusion 

A plaintiff may sue in either state 
court or federal court if both court 
systems have concurrent jurisdiction. 
However, if the plaintiff chooses state 
court, a defendant may remove the 
case to federal court only if diversity 
exists or a federal question is at issue. 
The plaintiff cannot defeat the defen- 


If the plaintiff 
chooses state court, 
a defendant may 
remove the case to 
federal court only 
if diversity exists or 
a federal question is 
at issue 


dant’s removal right by fraudulently 
joining a resident defendant in a diver- 
sity action. When a properly joined 
local defendant is dismissed through 
no voluntary act of the plaintiff, the 
remaining defendant cannot take ad- 
vantage of the dismissal and attempt 
to remove the case because the volun- 
tary/involuntary rule will prevent such 
action. 

If the defendant removes a case to 
federal court, the plaintiff may attempt 
to remand the case back to state court 
and the federal court will remand the 
case if it finds that the case was 
improperly removed. So, a motion for 
remand is plaintiffs only recourse to 
regain the original choice of forum. 0 


1The U.S. Supreme Court has held that 
a plaintiff may institute an action cogniza- 
ble in federal court in state court, if the 
allegations are grounded in good faith. 
Wecker v. National Enameling & Stamping 
Co., 204 U.S. 176, 27 S. Ct. 184, 51 L. Ed. 
2d 430 (1907); Katz v. Costa Armatori, 
S.P.A., 718 F. Supp. 1508, 1514 (S.D. Fla. 
1989). 

? This is appropriate because the “federal 
courts [will] not sanction devices intended 
to prevent removal to a federal court when 
one has the right.” Wecker, 204 U.S. at 
185-186. 

3See Poulos v. Naas Foods, Inc., 132 
F.R.D. 513, 521 (E.D. Wisc. 1990). 

4 Goldwashing & Water Co. v. Keyes, 96 
U.S. 199, 24 L. Ed. 2d 656 (1877); Self v. 
General Motors Corp., 588 F.2d 655 (9th 
Cir. 1978). 

5 28 U.S.C. §1441(a) states in pertinent 
part, “any civil action brought in a State 
court of which the district courts of the 
United States have original jurisdiction, 
may be removed by the defendant or defen- 
dants, to the district court of the United 
States for the district and division embrac- 
ing the place where such action is pending.” 

28 U.S.C. §1446(b) prescribes the proce- 
dure for removal. It is important to point 
out that while a defendant is normally the 
only one that may remove a case, on a rare 
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instance a plaintiff may statutorily be al- 
lowed to remove a case. See Madison Bank 
v. Simpson, 122 F.R.D. 547 (E.D. Mo. 1988) 
(Plaintiff FDIC allowed to remove a court 
action because 12 U.S.C. §1819 “permits the 
FDIC to remove an action to federal court 
whenever the Corporation is a party to an 
action.”). 

6 See Gould v. Mutual Life Insurance Co. 
of N.Y., 790 F.2d 769, 773 (9th Cir. 1986). 

7 Great Northern Ry Co. v. Alexander, 246 
U.S. 276, 38 S. Ct. 237, 62 L. Ed. 2d 713 
(1918). 

8 Id., 38 S. Ct. at 239-40. See also Katz, 
718 F. Supp. at 1512. 

8 Dodd v. Fawcett Publications, Inc., 329 
F.2d 82, 85 (10th Cir. 1964) (citation omit- 
ted). See also Spence v. Flynt, 647 F. Supp. 
1266 (D. Wy. 1986). 

1028 U.S.C §1331 gives “[t]he district 
courts. . . original jurisdiction of all civil 
actions arising under the Constitution, laws, 
or treaties of the United States.” 

11 28 U.S.C. §1441(b). 

12 A foreign state as used here, means “a 
political subdivision of a foreign state or an 
agency or instrumentality of a foreign state.” 
28 U.S.C. §1603(a). 

13 28 U.S.C. §1441(d). 

14 Gully v. First National Bank, 299 U.S. 
109, 57 S. Ct. 96, 81 L. Ed. 2d 70 (1908); 
Katz, 718 F. Supp. at 1513 (citing Belasco 
v. W.K.P. Wilson & Sons, Inc., 833 F.2d 
277, 281 (11th Cir. 1987)); Louisville & 
Nashville R.R. Co. v. Mottley, 211 U.S. 149, 
29 S. Ct. 42, 53 L. Ed. 2d 126 (1908). 

15 See 28 U.S.C. §1441(c) (“Whenever a 
separate and independent claim or cause of 
action within the jurisdiction conferred by 
section 1331 of this title is joined with one 
or more otherwise non-removable claims or 
cause of action, the entire case may be 
removed and the district court may deter- 
mine all issues therein, or in its discretion, 
may remand all matters in which state law 
predominates.”). See also 28 U.S.C. §1367(a) 
(“{IJn any civil action of which the district 
courts have original jurisdiction, the district 
courts shall have supplemental jurisdiction 
over all other claims that are so related to 
claims in the action within such original 
jurisdiction that they form part of the same 
case or controversy under Article III of the 
United States Constitution.”). 

1628 U.S.C. §1332. Note, however, that 
pursuant to 28 U.S.C. §1446(b), a case may 
not be removed on the basis of diversity if 
more than one year has passed since the 
lawsuit was filed. (See Charles A. Carlson 
“Removal to Federal Court on the Basis of 
Diversity Jurisdiction: The ‘Amount in Con- 
troversy’ Controversy,” p. 77, in this issue 
of the Journal). 

17 See 28 U.S.C. §1441(b) (“[Alction shall 
be removable only if none of the parties in 
interest properly joined and served as de- 
fendants is a citizen of the State in which 
such action is brought.”). 

18 Td. 

19 28 U.S.C. §1446(a). 

20 Id. Contra Ratcliff, et al. v. Fibreboard, 
et al., 819 F. Supp. 584 (W.D. Tx. 1992) 
(stating that the removal and remand stat- 
ute does not require that all defendants join 
in the notice of removal, although the Fifth 
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Circuit requires this). 

21 See Katz, 718 F. Supp. at 1509. 

22 Katz, 718 F. Supp. at 1509 (citing 
Insinga, 845 F.2d at 253-54). See also Walker 
v. A. T: & T. Co., 684 F. Supp. 475 (S.D. Tx. 
1988). 

23 See Poulos v. Naas Foods, Inc., 959 F.2d 
69 (7th Cir. 1992). 

24 Katz, 718 F. Supp. at 1510. 

25 Id. (citations omitted). 

26 Poulos, 132 F.R.D. at 520. 

27 Id. See also People of State of Cal. v. 
Keating, Jr., et al., 986 F.2d 346 (9th Cir. 
1993). 

28 Warren Brothers Co. v. Comm. Corp. of 
Atlanta, Inc., 386 F. Supp. 656, 661 
(M.D. N.C. 1974). 

29 Poulos, 132 F.R.D. at 521. 

30 Continental Oil Co. v. PPG Industries, 
Inc., et al., 355 F. Supp. 1183 (S.D. Tx. 
1973). 

31 Katz v. Costa Armatori, S.P.A., 718 F. 
Supp. 1508, 1514 (S.D. Fla. 1989). 

32 Weems v. Louis Dreyfus Corp., 380 F.2d 
545 (5th Cir. 1967). 

33 Power v. Norfolk & Western Ry. Co., 778 
F. Supp. 468 (E.D. Mo. 1991). 

34 Erdey v. American Honda Co., 96 F.R.D. 
593, 598 (M.D. La. 1983). See also Bryant 
v. Ford Motors Co., 844 F.2d 602, 606 n.6 
(9th Cir. 1987) (stating the rule in the Ninth 
Circuit that the voluntary/involuntary rule 
“applies only to state court judgments on 
the merits against named defendants”). 

35 Johnson v. Snapper Div. of Fuqua In- 
dustries, Inc., 825 F. Supp. 127 (E.D. Tx. 
1993). 

36 For a discussion of the phrase “fraudu- 
lent joinder, see Harrell v. Reynolds Metals 
Co., 599 F. Supp. 966, 967 (N.D. Al. 1985) 
(stating that the phrase “fraudulent join- 
der” is “not pejorative but... simply. . . 
designed to meet one of the mechanical tests 
for diversity”); Katz, 718 F. Supp. at 1514 
(claiming that the fraudulent joinder excep- 
tion is derived from the words “parties 
properly joined” in 28 U.S.C. §1441(b)); 
James F. Archibald, Reintroducing “Fraud” 
to the Doctrine of Fraudulent Joinder, 78 
Va. L. Rev. 1377 (1992). 

37 See Insinga v. Labella, et al., 845 F.2d 
249, 254 (11th Cir. 1988). See also Wiacek 
v. Equitable Life Ins. Society of The U.S., 
795 F. Supp. 223, 226 (E.D. Mich. 1992) 
(referring to fraudulent joinder as an excep- 
tion to the exception). 

38 As far back as 1897, the U.S. Supreme 
Court has dealt with the issue of fraudulent 
joinder. See Powers v. Chesapeake & Ohio 
R. Co., 169 U.S. 92, 18 S. Ct. 264, 42 L. Ed. 
2d 673 (1897); Kansas City Suburban Belt 
R. Co. v. Herman, 187 U.S. 63, 23 S. Ct. 24, 
47 L. Ed. 2d 76 (1902); Ill. Cent. R. Co. v. 
Sheegog, 215 U.S. 308, 30 S. Ct. 101, 54 L. 
Ed. 2d 208 (1909); Deming v. Carlisle Pack- 
ing Co., 226 U.S. 102, 33 S. Ct. 80, 57 L. 
Ed. 2d 140 (1912); Chicago Rock Island & 
Pacific R. Co. v. Schwyhart, 227 U.S. 184, 
33 S. Ct. 250, 57 L. Ed. 2d 473 (1913); 
Chicago Rock Island & Pacific R. Co. v. 
Dowell, 229 U.S. 102, 33 S. Ct. 684, 57 L. 
Ed. 2d 1090 (1913); Chesapeake & Ohio R. 
Co. v. Cockrell Administrator, 232 U.S. 146, 
34 S. Ct. 278, 58 L. Ed. 2d 544 (1914); 
Chicago Rock Island & Pacific R. Co. v. 


Whiteaker, 239 U.S. 421, 36 S. Ct. 152, 60 
L. Ed. 2d 360 (1915); Southern R. Co. v. 
Lloyd, 239 U.S. 496, 36 S. Ct. 210, 60 L. 
Ed. 2d 402 (1916); Wilson v. Republic Iron 
& Steel Co., et al., 257 U.S. 92, 42 S. Ct. 35, 
66 L. Ed. 2d 144 (1921). 

39 Katz, 718 F. Supp. at 1510 (citations 
omitted). 

40 A third test known as the “reasonable- 
ness” standard has been suggested by some 
courts. Under this test, “the defendant must 
show that there is no reasonable basis for 
a claim against a non-diverse defendant in 
state court under the facts alleged.” Wiacek, 
795 F. Supp. at 226 (citations omitted); 
Kelly v. Drake Beam Morin, Inc., 695 F. 
Supp. 354, 355 (E.D. Mich. 1988) (“if there 
is a reasonable basis for asserting that state 
law might impose liability on the resident 
defendant under facts alleged, then the 
joinder is not fraudulent and will prevent 
removal”). 

41 Katz, 718 F. Supp. at 1510. 

42 Insinga, 845 F.2d at 254. 

43 Perdecto Barrantes Cabalceta v. Stan- 
dard Fruit Co., et al., Case No. 87-0457-Civ- 
Atkins, Order on Motion to Remand, Motion 
to Dismiss, and Related Motions, July 21, 
1987 (citing Coker v. Amoco Oil Co., 709 
F.2d 1433, 1440 (11th Cir. 1983)). 

44The word “absolute” comes from the 
fact that these courts require that the 
“defendant establish that there is absolutely 
no possibility that the plaintiff could state 
a cause of action against the non-diverse 


defendant in state court.” Wiacek, 795 F. 
Supp. at 226 (citing Brusseau v. Electronic 
Data System, 694 F. Supp. 331, 333 (E.D. 
Mich. 1988)) (emphasis added). 

45 However, the Katz court recognized 
that if a case is dismissed for failure to state 
a cause of action, then the federal court 
should conclude that the nondiverse defen- 
dant was fraudulently joined, and therefore 
permit removal. Katz, 718 F. Supp. at 1515. 
Contra Power, 778 F. Supp. 468. 

46 Katz, 718 F. Supp. at 1513-14. 

47 American Car & Foundry Co. v. Kettel- 
hake, 236 U.S. 311, 35 S. Ct. 355, 59 L. Ed. 
2d 594 (1915). 

48 See Erie R.R. Co. v. Tompkins, 304 
U.S. 64, 58 S. Ct. 817, 82 L. Ed. 2d 1188 
(1938). 

49 Katz, 718 F. Supp. at 1511 (that is 
whether there is any possibility of recovery 
by the plaintiff against the nondiverse de- 
fendant). 

50 Td. 

51 Td. 

52 Katz, 718 F. Supp. at 1511-12 (citations 
omitted); Arthur v. E.I. du Pont, 798 F. 
Supp. 367 (S.D. W.Va. 1992). 

53 Thompson, 200 U.S. 206; Alexander, 
246 U.S. 276. 

54 Pullman Co. v. Jenkins, 305 U.S. 534, 
537, 59 S. Ct. 347, 348, 83 L. Ed. 2d 334 
(1939); Coker, 709 F. 2d at 1440. 

55 Katz, 718 F. Supp. at 1512 (citations 
omitted). 

5628 U.S.C. §1447(c) provides that “{a] 
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Don’t Forget! 
When you move, notify 
The Florida Bar. 


So that your mail from the Bar (including The 
Florida Bar Journal and Florida Bar News) will 
reach you at your new location, use the form 
below to notify the membership records depart- 
ment of your change of address. 


In the Rules Regulating The Florida Bar effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The Florida Bar shall 
designate an official bar mailing address and business telephone 
number. \f the address given is not the physical location or street 
address of the principal place of employment, then such information 
shall also be given. Each member shall promptly notify the executive 
director of any changes in any information required by this rule.” 
(Emphasis added) 
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motion to remand the case on the basis of 
any defect in removal procedure must be 
made within 30 days after the filing of the 
notice of removal.” 

57 Td. 

5828 U.S.C. §1447(d) provides that: “An 
order remanding a case to the state court 
from which it was removed is not review- 
able on appeal or otherwise, except that an 
order remanding a case to the State court 
from which it was removed pursuant to 
section 1443 of this title [civil rights cases] 
shall be reviewable by appeal or otherwise.” 

59 Gravitt v. Southwestern Bell Telephone 
Co., 430 U.S. 723, 97 S. Ct. 1439, 52 L. Ed. 
2d 1 (1977). 

69 See Thermtron Products, Inc. v. Her- 
mansdorfer, 423 U.S. 336, 346, 96 S. Ct. 
584, 590, 46 L. Ed. 2d 542 (1976) (“only 
remand orders issued under §1447(c) and 
invoking the grounds specified therein. . . 
are immune from review under §1447(d).”); 
In re Surinam Airways Holding Co., 974 
F.2d 1255 (11th Cir. 1992). 

61 Jd. 

82 Chicago R.I. & Pac. R.R. v. Stude, 346 
U.S. 574, 74 S. Ct. 290, 98 L. Ed. 2d 317 
(1954); Wilkins v. American Export- 
Isbrandtsen Lines, Inc., 401 F.2d 151 (2d 
Cir. 1968). 

63 American Fire & Cas. Co. v. Finn, 341 
U.S. 6, 71 S. Ct. 534, 95 L. Ed. 2d 702 
(1951). 

64 See B., Inc. v. Miller Brewing Co., et 
al., 663 F.2d 545 (5th Cir. 1981). 

5 28 U.S.C. §1447(c). See also Campos v. 
Housland, Inc., 824 F. Supp. 100, 103 (S.D. 
Tx. 1993). 
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ost states provide 

clearly defined rights 

of creditors against a 

probate estate. Assets 
held in a revocable trust at death do 
not require probate administration. If 
there is no probate administration, the 
creditor procedures set forth in the 
state’s probate code generally do not 
apply. 

In the absence of a statute, courts 
have often taken the view that the 
mere fact that a grantor has a power 
to revoke a trust does not subject the 
grantor to a duty to his or her creditors 
to do so for their benefit, nor does it 
make the grantor the owner of the 
property so that creditors can treat it 
as his or her property. 

However, the common law recog- 
nizes that no one can live in luxury and 
in debt at the same time; and in 1911, 
the Florida Supreme Court ruled that 
when one has an interest in property 
that he or she can convey or assign, 
that interest, whether legal or equita- 
ble, is liable for the payment of his or 
her debts. Croom v. Ocala Plumbing 
& Electric Co., 57 So. 243 (Fla. 1911). 

The confusion in this state as to 
whether the creditors of a deceased 
grantor could reach the assets of the 
grantor’s living trust arose from the 
fact that F.S. §733.707 provides that 
the personal representative shall pay 
the expenses of the administration and 
obligations of the estate in a prescribed 
order and, if the estate is insufficient 
to pay all of the next succeeding class, 
the creditor’s latter class shall be paid 
ratably in proportion to the respective 
claims. Under F.S. §731.201(12), the 
term “estate” is defined as “property 
of a decedent that is the subject of 
administration.” Thus, if the “estate” 
is insufficient to pay all claims and 
obligations, the last class of creditors 


REAL PROPERTY, PROBATE & TRUST LAW. 


1995 Legislative Modifications to 
Florida’s Trust Claims Procedures 


The new legislation 
passed by the 1995 
Legislature as SB 
1378 modifies those 
sections of Ch. 93- 
257 pertaining to 
the administration 
of revocable trusts 
and the rights of 
creditors of the 
grantors 


by Jerome L. Wolf 


are only satisfied pro rata, even if there 


is a fully funded trust in existence. 


Arguably, therefore, Florida statutory 
law created an obstacle to a grantor’s 


creditors. 


1993 Legislation 
The 1993 Legislature, as part of Ch. 
93-257, enacted a series of modifica- 


tions to various existing statutes to 
clarify that assets in a revocable trust 


are subject to the expenses of adminis- 
tration and creditors’ claims, if probate 
assets are insufficient to satisfy those 
expenses and claims. The personal 
representative of a decedent’s probate 
estate, to the extent the decedent’s 
probate assets are insufficient to sa- 
tisfy administration expenses and 
creditors’ claims, is now authorized to 
recover on behalf of the probate estate 
creditors, assets in a revocable trust 
created by the decedent, and the trus- 
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tee of the trust is now authorized to 
contribute assets to satisfy any insuffi- 
ciency. Furthermore, recognizing the 
public’s apparent acceptance of the 
need to avoid the perceived “horrors” 
of probate, the legislation avoids the 
imposition of any obligation upon a 
trustee to institute even an informal 
or summary probate proceeding. 

Procedurally, the probate estate’s 
right of recovery, and/or the trust’s 
duty of contribution, exists only when 
the trustee of the trust is made a party 
to the probate proceeding and is granted 
a right to challenge any claim, or in 
the event there is no probate proceed- 
ing, personally fulfills the publication 
and notice requirements of FS. 
§733.702. Thus, in the event there is 
no probate proceeding, the trustee is 
required to publish a “notice to credi- 
tors” and serve the notice upon known 
or reasonably ascertainable creditors. 

An examination of Ch. 93-257 quickly 
illustrates that the new statutory pro- 
cedures are incomplete, in some cases 
ambiguous and, as an extrajudicial 
procedure, limit effective methods to 
monitor, implement, or enforce the statu- 
tory intent. For example, the statutes 
as enacted omit provisions for objecting 
to claims, challenging late filed claims, 
and instituting independent actions to 
enforce claims or defend objections 
thereto. Thus, one of the primary moti- 
vations for the statutory initiative, i.e., 
obviating a trustee’s duty to institute 
even an informal or summary proceed- 
ing to settle claims of the grantor’s 
creditors, has been frustrated since 
most cautious fiduciaries and their 
advisors still feel compelled to com- 
mence a probate proceeding to take 
advantage of the well-defined and judi- 
cially tested creditor’s claims proce- 
dures established under the Probate 
Code. 


i 


After thorough analysis and practi- 
cal application by members of the Real 
Property, Probate and Trust Law Sec- 
tion, and review by the Probate and 
Guardianship Rules Committee, sev- 
eral other problems in the statutory 
scheme have been discovered, includ- 


ing: 

1) Under F.S. §733.705(4) of the 
Probate Code, once the personal 
representative objects to a claim, the 
creditor has the burden of filing an 
independent action to prove the en- 
forceability of his or her claim. In 
contrast, there is no statutory or proce- 
dural direction once a creditor has 
served a claim upon a trustee in accor- 
dance with F.S. §737.3057(1)(d). The 
trustee is faced with the dilemma of 
either continuing the trust administra- 
tion subject to the continuing pendency 
of the claim or, alternatively, institut- 
ing an action challenging the validity 
or timeliness of the claim. Thus, con- 
trary to the intended objective of 
conforming the administration of a 
decedent’s affairs regardless of whether 
a will or revocable trust is the disposi- 
tive instrument, the new statute shifts 
the burden of testing the claim from 
the creditor to the fiduciary, to the 
possible disadvantage of the decedent’s 
assets and beneficiaries. 

2) The statute fails to deal with the 
dichotomy which could exist if new 
assets are found which mandate the 
commencement of a probate proceeding 
after the trustee satisfies the new 
claims procedures and distributes the 
assets, effectively terminating the trust. 
Does a creditor holding an unenforce- 
able or time-barred claim now have a 
new opportunity to seek satisfaction 
in the probate proceeding; and, if so, 
what liability does the trustee assume 
for having distributed all of the trust 
assets? 

3) F.S. §733.707(1) of the Probate 
Code sets forth the order in which the 
personal representative of a probate 
estate shall pay the expenses of the 
administration and the decedent’s obli- 
gations. The claims procedures imposed 
upon trustees do not establish any 
priorities to claims filed by creditors 
and, therefore, in the event the cumu- 
lative claims served exceed the value 
of the trust principal, the trustee will 
be forced to negotiate appropriate set- 
tlements with all creditors having equal 
standing or, alternatively, seek resolu- 
tion in the courts. Again, a judgment 
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In a rather massive 
project concluded in 
September 1988, the 
committee added 
new rules, or 
amended prior 
rules, to add 
procedural matters 
previously found 
only in the statutes 
into the Florida 
Probate Rules 


creditor stands a greater chance of 
recovery by seeking enforcement of his 
or her claim against the trust than if 
the settlement of his or her claim in 
accordance with the Probate Code 
would only be addressed if there were 
sufficient assets after satisfying credi- 
tors in Classes 1-7. Thus, rather than 
simplifying and coordinating the ad- 
ministration of decedents’ affairs, the 
statute frustrates the intention of the 
legislative initiative by establishing 
new rights and burdens where none 
existed prior to January 1, 1994. 

4) New F:S. §737.3057(1)(a) requires 
that the notice to creditors must be 
published in a newspaper in the county 
“where the trust is administered.” The 
issue of trust situs, whether for admin- 
istration or tax purposes, and related 
issues of conflicts of laws, are some of 
the most complicated with which the 
courts have been forced to address, and 
pursuant to which practitioners have 
been required to practice. This statu- 
tory requirement merely adds to the 
confusion and clearly frustrates the 
intent of the publication and notice 
requirements. For example, if a Dade 
County grantor transfers assets to a 
trustee in Jacksonville, the notice to 
creditors will be published in Duval 
County, never to be seen by the Dade 
County creditors. 

5) New F.S. §737.3057 imposes the 
duty to serve a notice to creditors upon 
“every trustee of a trust.” If the grantor 
established several revocable trusts, 
the statute is unclear as to whether 
one trust has greater liability or re- 
sponsibility in satisfying creditors’ 
claims, whether a creditor is required 


to serve each trustee with his or her 
claim. The statute also fails to address 
the degree of confusion and duplication 
that can arise by every trustee of each 
statutorily defined revocable trust pub- 
lishing and serving notice. 

6) Although the new statutes make 
the trustee an interested party in the 
probate proceeding, and require the 
personal representative to serve a no- 
tice of administration on the trustee, 
there is no corresponding duty on the 
trustee to notice the personal rep- 
resentative. Thus, the legislation to 
protect the interests of a decedent’s 
creditors in the absence of a probate 
proceeding is worthless if the trustee, 
regardless of intent, fails to come for- 
ward and make trust assets available 
for satisfaction of creditors’ claims. With- 
out enforceability of the trustee’s 
statutory obligations, the entire trust 
claims process is rendered ineffectual 
and contrary to the underlying pur- 
poses for its enactment. 

7) In the opinion reported at 460 So. 
2d 906 (1984), the Florida Supreme 
Court directed the Probate and Guardi- 
anship Rules Committee of the Real 
Property, Probate and Trust Law Sec- 
tion of The Florida Bar (PGRC) to 
identify those portions of the Probate 
Code and other statutes that contained 
procedural provisions, in order to prom- 
ulgate rules incorporating those 
procedures. In a rather massive project 
concluded in September 1988, the 
PGRC added new rules, or amended 
prior rules, to add procedural matters 
previously found only in the statutes 
into the Florida Probate Rules. As part 
of this project, the PGRC sought legis- 
lative repeal of those portions of the 
Probate Code that were procedural so 
that the Probate Code would provide 
substantive law only, and the rules 
would supply the procedure. 

Although the Supreme Court has 
adopted the rules thus far promul- 
gated, this is a continuing project and, 
consequently, the PGRC was autho- 
rized to examine the trust claims legis- 
lation enacted as part of Ch. 93-257. 
Although the new legislation was in- 
tended to duplicate and compliment 
the existing creditors’ claims law, the 
committee found it impossible to draft 
applicable rules. Practically, the stat- 
utes are incomplete, and may often 
result in consequences divergent to 
those resulting from the creditors’ 
claims process formulated under the 


Probate Code and administered under 
the Probate Rules for orderly process 
by the courts. Legally, the Florida 
Constitution (Art. V, §2) requires the 
Supreme Court to adopt rules for prac- 
tice and procedure in the courts. 
Therefore, rules cannot be promulgated 
to govern extrajudicial procedures, and 
cannot regulate statutes whose main 
purpose is to avoid the interference and 
jurisdiction of the court and its author- 
ity to enforce the procedures. 

In response to the practical problems 
inherent in Ch. 93-257, the Ad Hoc 
Committee appointed by the Probate 
Division of the Real Property, Probate 
and Trust Law Section (RPPTL) pro- 
posed legislation that passed through 
the legislature in the 1995 legislative 
session. The new legislation adopts the 
approach first submitted by the Trust 
Law Committee of RPPTL in its August 
1991 report. That report recommended 
a statutory scheme by which a trustee 
of a revocable trust, whose assets would 
be subject to the claims of the grantor’s 
creditors, could find comfort and secu- 
rity in the statutory creditors’ claims 
period and procedures if he or she 
wished to submit to the jurisdiction of 
the probate court. If the trustee did not 
submit the trust to the court’s 
jurisdiction, then the trustee, individu- 
ally, and the trust assets could remain 
liable for the claims of the grantor’s 
creditors until the expiration of the 
applicable statute of limitations. 

The new legislation resurrects the 
original initiative with one major con- 
ceptual enhancement. A new §737.308 
creates a statutory duty upon the trus- 
tee to file a “notice of trust” with the 
court of the county in which the de- 
cedent grantor was domiciled at the 
time of death, meaning that court which 
has or would have jurisdiction of the 
decedent’s probate estate. The proposed 
legislation encourages trustees to come 
forward to file the notice of trust by 
waiving the two-year statute of limita- 
tions under §733.710 for timely filed 
claims which remain unsatisfied be- 
cause of an insufficiency of assets in 
the probate estate. 

Thus, the new legislation passed by 
the 1995 Legislature as SB 1378 (the 
“bill”) modifies those sections of Ch. 
93-257 pertaining to the administra- 
tion of revocable trusts and the rights 
of creditors of the grantors thereof as 
follows effective October 1, 1995, and 
applicable to decedents who die after 


In response to the 
practical problems 
inherent in Ch. 93- 
257, the Probate 
Division of the Real 
Property, Probate 
and Trust Law 


Section proposed 
legislation that 
passed in the 1995 


session 


September 30, 1995: 
A) Section 6 of the bill amends sub- 
section (21) of §731.201. 


731.201 General definitions 

(21) “Interested person” means any person 
who may reasonably be expected to be af- 
fected by the outcome of the particular pro- 
ceeding involved. In any proceeding affect- 
ing the estate or the rights of a beneficiary 
in the estate, the personal representative of 


the estate shall be deemed to be an interested 
person. In any proceeding affecting the ex- 
penses of the administration of the estate, 
or any claims described in s. 733.702(1), the 
trustee of a trust described in s. 733.707(3) 
is an interested person in the administration 
of the grantor’s estate. The term does not 
include an heir at law or a devisee who has 
received his distribution. The meaning, as 
it relates to particular persons, may vary 
from time to time and must be determined 
according to the particular purpose of, and 
matter involved in, any proceedings. 


COMMENT: Amended for clarification. 
Note that the trustee of a particular 
type of trust, i.e., a trust described in 
s.733.707(3), is an “interested person” 
in any proceeding affecting adminis- 
tration expenses and claims. 

B) Section 7 of the bill amends sub- 
section (3) of §733.212. 
733.212 Notice of Administration; filing of 
objection and claims. 
(3) The personal representative shall serve a 
copy of the notice on the following persons 
who are known to the personal representative: 
(a) The decedent’s surviving spouse;-ef-the 
Beneficiaries; known—to—the—persenat 
ad 
(©) The trustee of any trust described in s. 


733.707(3) of which the decedent was gran- 
tor 
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in the manner provided for service of formal 
notice, unless served under s. 733.2123. The 
personal representative may similarly serve 
a copy of the notice on any devisees under a 
known prior will or heirs. 


COMMENT: Amended for clarification. 
Note that the trustee of a particular 
type of trust, i.e., a trust described in 
§733.707(3), is a person upon whom a 
personal representative is required to 
serve a notice of administration. This 
provision was originally included in 
Ch. 93-257 in order to bring the trustee 
of the statutorily defined trust within 
the jurisdiction of the court and a party 
to the probate proceedings so that the 
trustee, or a beneficiary acting through 
the trustee, can challenge a claim if a 
personal representative fails or is un- 
willing to do so. 

C) Section 9 of the bill amends sub- 
section (2) of §733.607. 
733.607 Possession of estate 
(2) If, after providing for statutory entitle- 
ments and all devises other than residuary 
devises, Fo—the—extent—the assets of the 
decedent’s estate are insufficient to pay the 
expenses of tke—administration of the de- 
cedent’s granter’s estate and enforceable 
and—timely_filed—claims of the decedent’s 
granter’s creditors, the personal representa- 
tive is-shalt-be entitled to seek-sueh-payment 
from the trustee of a trust described in 
$733.707(3), in 


of hes been servedof 
sueh—sum-or—sums—asthe amount the per- 


sonal representative shalt-eertify certifies in 
writing to be required to satisfy such insuffi- 


ciency. 
COMMENT: Amended for clarification. 
Note that the statute authorizes a 
personal representative to recover pay- 
ments from a trustee of a particular 
type of trust, i.e., a trust described in 
§733.707(3). Note further that the stat- 
ute, as amended, includes a trustee 
even if the trustee has not been served 
with a notice of administration. 

D) Section 10 of the bill amends 
subsection (3) of §733.707. 


733.707 Order of payment of expenses and 
obligations. 

(3) Any portion of a trust with respect to 
which a decedent who is the grantor has at 
the decedent’s death a right of revocation, 


as defined in paragraph (c), A-dispesition 
intrust forthe use and benefit of the grantor 


of suek trust tethe extent the grantor of the 
trust-has-at-his-deaththe right, either alone 


or in conjunction with any other person, is 
liable for 


the expenses of the administration of the 
decedent’s granter’s estate and the-enforce- 
able and-timely filed-claims of the decedent’s 
granter’s creditors to the extent the de- 
cedent’s granter’s estate is assets-subjeetto 
probate-administration—are insufficient to 


pay them as provided in s. 733.607(2).for 


(a) For purposes of this subsection, any 
elitrusts established as part of, and all 
payments from, either an employee annuity 
described in s. 403 of the Internal Revenue 
Code of 1986, as amended, an Individual 
Retirement Account as described in s. 408 
of the Internal Revenue Code of 1986, as 
amended, a Keogh (HR-10) Plan, or a retire- 
ment or other plan established by a corpora- 
tion which is qualified under s. 401 of the 
Internal Revenue Code of 1986, as amended, 
shall not be considered a trust over which 
the decedent has a right of revoca- 
tion. 


(b) For purposes of this subsection, any 
trust described in s. 664 of the Internal 
Revenue Code of 1986, as amended, shall 
not be considered a trust over which the 
decedent has a right of revocation. 

(c) This subsection shall not impair any 
rights an individual has under a qualified 
domestic relations order as that term is 
defined in s. 414(p) of the Internal Revenue 
Code of 1986, as amended. 

ed) For purposes of this subsection, property 
held or received by a trust to the extent 
that the seid property would not have been 
subject to claims against the decedent’s 
grantor’s estate if it had been paid directly 
to a trust created under the decedent’s 
granters will or other than to the decedent’s 
granters estate, or assets received from any 
trust other than a trust described in this 
subsection, shali not be deemed assets of the 
trust available for the payment of the 
expenses of | administration of and enforce- 
able claims against the 
decedent’s granters estate. 


COMMENT: Ch. 93-257 originally prom- 
ulgated a new statute, subsection 
733.707(3), which referred to a particu- 
lar defined trust, to-wit: 

“A disposition in trust for the use 
and benefit of the grantor of such trust 
to the extent the grantor of the trust 
has at his death the right, either alone 
or in conjunction with any other per- 
son, to revoke the trust and revest 
principal in himself. . ” (emphasis add- 
ed). 

It was the intent of this provision to 
specifically target the traditional revo- 
cable inter vivos (“living”) trust as the 
type of trust upon which is imposed the 
duty to pay the expenses of administra- 
tion and creditors’ claims if the assets 
of the probate estate are insufficient; 
and to specifically exclude irrevocable 
trusts, charitable remainder or lead 
trusts in which the grantor retains an 
interest, or other specific types of trusts 
or property ownership arrangements. 

The Ad Hoc Committee learned that 
certain practitioners were advocating 
irrevocable trusts over which the gran- 
tor or the grantor’s spouse reserved or 
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was granted an unlimited and unre- 
stricted lifetime power of withdrawal 
as a trust outside the statutory defini- 
tion; thereby presumptively protecting 
the assets from the personal 
representative’s reach. Consequently, 
the Ad Hoc Committee proposed that 
the statute be amended to clarify the 
type of trust to which the legislation 
applies; to-wit, a trust over which the 
decedent retained: (i) a power to amend 
or revoke the trust and revest principal 
in the decedent; or (ii) a power to 
withdraw or appoint trust principal to 
or for the decedent’s benefit. Subsec- 
tion 733.707(3), as proposed by the Ad 
Hoc Committee, and as approved and 
submitted to the Florida Legislature 
by the Executive Council of RPPTL, 
was to be amended as follows: 

“(3) Any portion of a trust with 
respect to which a decedent who is the 
grantor has at the decedent’s death a 
right of revocation as defined in para- 
graph (e), either alone or in conjunction 
with any other person, is liable. . . [for 
expenses of administration and claims 
of the decedent’s creditors]” (emphasis 
added); 
and a new paragraph (e) was to be 
created: 

“(e) For purposes of this subsection, 
a right of revocation is a power re- 
tained by the decedent, held in any 
capacity: 

1. To amend or revoke the trust and 
revest principal of the trust in the 
decedent; or 

2. To withdraw or appoint principal 
of the trust to or for the decedent’s 
benefit.” 


Unfortunately, for unknown reasons, 
§10 of the bill as presented by the 
legislature’s draftspeople and as en- 
rolled by the House, amends subsection 
(3) of §733.707 to read: 

“a right of revocation, as defined in 
paragraph (c). . 2” (emphasis added); 
and omits entirely any paragraph (e). 

Paragraph (c) of SB 1378 provides: 

“(c) This subsection shall not impair 
any rights an individual has under a 
qualified domestic relations order as 
that term is defined in s. 414(p) of the 
Internal Revenue Code of 1986, as 
amended.” 

Clearly, the entire trust claims pro- 
cedure is dependent upon the definition 
of a trust described in §733.707(3), and 
the described trust is one where the 
decedent retains a “right of revoca- 
tion.” Yet, the definition of a right of 


——— 
benefit of the grantor 
= 


revocation cites to paragraph (c) which, 
in fact, discusses qualified domestic 
relations orders. 

An amendment was adopted by the 
House which brought §10 of the bill 
into conformance with the proposed 
revised §733.707(3) as originally sub- 
mitted by RPPTL. Unfortunately, this 
amendment remained unincorporated 
into the Senate-enrolled bill as passed 
on May 1, 1995. 

The practical effect of the legisla- 
ture’s omission is that trusts which 
were specifically intended to avoid 
abusive evasions of the statutory trust 
claims procedure conceivably may now 
escape accessibility by fiduciaries of 
insufficiently funded probate estates. 

E) Section 13 of the bill creates a new 
§737.3054. 


737.3054 Trustee’s duty to pay expenses 
and obligations of settlor’s estate. 

(1) A trustee of a trust described in 
$733.707(3) shall pay to the personal rep- 
resentative of a settlor’s estate any 
amounts as the personal representative 
certifies in writing to the trustee are required 
to pay the expenses of the administration of 
the settlor’s estate and the enforceable claims 
of the settlor’s creditors. Payments made by 
a trustee, unless otherwise provided in the 
trust instrument, must be charged as ex- 
penses of the trust without a contribution 
from anyone. The interest of all beneficiaries 
of such a trust are subject to the provisions 
of this subsection; however, the payments 
must be made from assets or property or the 
proceeds thereof, other than assets proscribed 
in s. 733.707(3), which are included in the 
settlor’s gross estate for federal estate tax 
purposes. 

(2) Unless a settlor provides by will, or 
designates the funds or property passing 
under a trust described in s. 733.707(3) to 
be so used, the expenses of the administra- 
tion of the settlor’s estate and enforceable 
claims of the settlor’s creditors must be paid 
from the trust in the following order: 

(a) Property of the residue of the trust 
remaining after all distributions that are to 
be satisfied by reference to a specific property 
or type of property, fund or sum; 

(b) Property that is not to be distributed 
from specified or identified property or a 
specified or identified item of property; and 

(c) Property that is to be distributed 
from specified or identified property or a 
specified or identified item of property. 

(3) Trust distributions that are to be 
satisfied from specified or identified property 
must be classed as distributions to be satis- 
fied from the general assets of the trust and 
not otherwise disposed of in the trust instru- 
ment upon the failure or insufficiency of 
funds or property from which payment should 
be made, to the extent of the insufficiency. 
Trust distributions given for valuable con- 
sideration abate with other distributions of 
the same class only to the extent of the excess 
over the value of the consideration until all 
others of the same class are exhausted. 


Except as provided in this section, trust 
distributions abate equally and ratably and 
without preference or priority between real 
and personal property. When a specified or 
identified item of property that has been 
designated for distribution in the trust in- 
strument or that is charged with a distribu- 
tion is. sold or taken by the trustee, other 
beneficiaries shall contribute according to 
their respective interests to the beneficiary 
whose property has been sold or taken, and 
before distribution the trustee shall deter- 


impractical. 

H) Section 8 of the bill adds a new 
subsection (4) to §737.306. 

(4a) Two years after the death of a 
settlor, neither a trust described in 
s. 733.707(3) as established by the settlor, 
the trustee of the trust, nor any beneficiary 
may be held liable for any claim or cause 
of action agginst the settlor by a creditor 
who seeks to recover from the trust, trustee 
or beneficiary. 


mine the amounts of the respective contribu- 
tions, and they must be paid or withheld 
before distribution is made. 

(4) The trustee shall pay the expenses of 
trust administration, including compensa- 
tion of trustees and their attorneys, before 


(b) This subsection does not apply to a 
creditor who has timely filed a claim against 
the settlor’s estate under s. 733.702 within 
2 years after the settlor’s death and whose 
claim has not been paid or otherwise dis- 
posed of, even if the settlor’s estate proceed- 


and in preference to the expenses of the 


ings have been closed or otherwise _com- 


administration of the settlor’s estate and 


pleted. 


enforceable claims of the settlor’s creditors. 


COMMENT: This provision reiterates, 
with editorial modifications, former 
§737.3056 as enacted by Ch. 93-257. 
The primary revision eliminates the 
requirement that the trustee of a trust 
described in §733.707(3) must also be 
served with a notice of administration 
or otherwise comply with the former 
statutory mandate to publish and serve 
a notice to creditors in order to become 
subject to the statutory imposition to 
advance trust assets to the personal 
representative in order to satisfy ad- 
ministration expenses and creditors’ 
claims. 

F) Section 41 of the bill repeals 
§737.3056. 


COMMENT: Replaced by new 
§737.3054. 

G) Section 42 of the bill repeals 
§737.3057. 
COMMENT: The new legislation elimi- 
nates any affirmative duty on the part 
of a trustee, as trustee, to publish a 
notice to creditors or serve notice on 
ascertainable creditors. The provision, 
as originally proposed, was intended 
to specifically mirror the procedural 
steps pertaining to the payment of and 
objection to claims as set forth in F.S. 
§733.705 of the Probate Code. Unfortu- 
nately, the provision as enacted failed 
to include all of the procedural steps 
required to join the claims issue with 
respect to trust assets. Experience now 
shows that an attempt to statutorily 
establish a separate creditors’ claims 
procedure with respect to trusts to run 
coincidentally with the creditors’ claims 
procedures established under the Flor- 
ida Probate Code, the Probate Rules, 
and the body of case law constructing 
their meaning and application, is ad- 
ministratively inefficient and legally 
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(c) This subsection does not affect the lien 
of a duly recorded mortgage or security 
interest or the right to foreclose and enforce 
the mortgage or lien. 


COMMENT: This provision is intended 
to extend the statute of limitations on 
claims against estates under F-.S. 
§733.710 to claims against the settlor 
of a revocable trust and the trustees 
and beneficiaries thereof. Note, how- 
ever, that subsection (b) waives the 
limitations period in the case of a 
creditor who has filed a timely claim 
(i.e., within the periods prescribed by 
F.S. §733.702 or F.S. §733.710, as the 
case may be). Thus, a creditor with a 
timely filed claim may continue to seek 
its satisfaction against the trustee of a 
revocable trust even if its pursuit ex- 
tends beyond the second anniversary 
of the settlor’s death and even if the 
settlor’s probate proceedings have been 
closed. 

I) Section 14 of the bill creates a new 
§737.308. 


737.308 Notice of trust 

(1) Upon the death of a settlor of a trust 
described in s. 733.707(3), the trustee must 
file a notice of trust with the court of the 
county of the settlor’s domicile and the court 
having jurisdiction of the settlor’s estate. 

(2) The notice of trust must contain the 
name of the settlor, the settlor’s date of 
death, the title of the trust, if any, the date 
of the trust, and the name and address of 
the trustee. 

(3) If the settlor’s probate proceeding has 
been commenced, the clerk must notify the 
trustee in writing of the date of the com- 
mencement of the probate proceeding and 
the file number. 

(4) The clerk shall file and index the notice 
of trust in the same manner as a caveat, 
unless there exists a probate proceeding for 
the settlor’s estate in which case the notice 
of trust must be filed in the probate proceed- 
ing and the clerk shall send a copy to the 
personal representative. 

(5) In any proceeding affecting the ex- 
penses of the administration of the estate, 
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or any claims described in s. 733.702(1), the 
trustee of a trust described in s. 733.707(3) 
is an interested person in the administration 
of the grantor’s estate. 

(6) Any proceeding affecting the expenses 
of the administration of the estate or any 
claims described in s. 733.702(1) prior to the 
trustee filing a notice of trust are binding 
upon the trustee. 

(7) The trustee’s failure to file the notice of 
trust does not affect the trustee’s obligation 
to pay expenses of administration and en- 
forceable claims as provided in s. 733.607(2). 
COMMENT: This provision is intended 
to serve as the cornerstone for the new 
statutory procedures for accessing the 
assets of a revocable trust for payment 
of claims against the settlor or the 
settlor’s estate. The statute requires 
the trustee of a statutorily defined 
trust to file a “notice of trust” with the 
clerk of the court in the county where 
the settlor was domiciled at the time 
of death, and the clerk of the court 
having jurisdiction of the settlor’s es- 
tate, if different. This notice of trust is 
in the nature of a caveat, and is re- 
quired to disclose sufficient information 
to identify the trust, its trustee, and 
the trustee’s address. Under Florida 
law, a caveat is a written notice which 
may be filed in the probate court either 
by a creditor to prevent administration 
of an estate without notice or by any 
person to prevent either probate of a 
will or administration of an estate 
without notice (F.S. §731.110; Fla. P.R. 
5.260). Similarly, the notice of trust is 
a written notice to be filed in the 
probate court to notify the personal 
representative of the settlor’s estate of 
the existence of the trust; or, in the 
case where no probate proceeding has 
been commenced, to put any purported 
creditors on notice (who are interested 
parties and authorized under F-.S. 
§733.202 to file a petition for adminis- 
tration) of the existence of the trust 
from which claims may be paid. It 
should be noted that the trustee re- 
mains liable for expenses and creditors’ 
claims in accordance with the statute 
whether or not the notice of trust is 
filed. The advantage of filing the notice 
of trust is that it expedites the credi- 
tors’ claims process and the resolution 
of pending claims. Although sanctions 
are not specifically imposed against a 
trustee who fails to file a notice of 
trust, §737.306(4)(b) expands the time 
over which a creditor may seek satis- 
faction of a claim from a trust or the 
trustees and beneficiaries thereof. 

As discussed in the comment to the 
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foregoing Item D, however, a serious 
practical problem arises from the fact 
that the statutory requirement to file 
a notice of trust arises “upon the death 
of a settlor of a trust described in 
s.733.707(3). . . .” Since §733.707(3), 
as revised by SB 1378 as enacted, 
refers to a trust with respect to a “right 
of revocation, as defined in paragraph 
(c);’ and since paragraph (c) does not 
define a “right of revocation,” query 
whether the trustee of any trust now 
has a duty to file a notice of trust. 
Thus, the legislature’s failure to enact 
the bill as originally proposed may 
practically eviscerate any statutory ob- 
ligation on a trustee of a revocable 
inter vivos trust to contribute toward 
administration expenses and creditors’ 
claims; in effect placing a trustee in the 
same position as before January 1, 
1994, the effective date of Ch. 93- 
257.0 


Jerome L. Wolf is a partner in the 
Boca Raton office of Eckert Seamans 
Cherin & Mellott concentrating his 
practice in the areas of estate and 
related tax planning and probate 
administration. He is a board- 
certified estate planning and probate 
lawyer. He has also served as author 
of many recent changes of the trust 
law provisions of Ch. 737. Mr. Wolf 
is a member of the New York State 
Bar Association and chaired its Trust 
and Estates Section’s Subcommittee 
on Financial Planning. 

This column is submitted on be- 
half of the Real Property, Probate 
and Trust Law Section, Ruth B. 
Himes, chair, and Brian J. Felcoski 
and David H. Simmons, editors. 
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CRIMINAL 


Attempted Felony Murder— 


An Improbable Legal Fiction 


Crime is common. Logic is rare. There- 
fore, it is upon the logic rather than 
upon the crime that you should dwell. 
—Sir Arthur Conan Doyle 

The Copper Beeches 


onsider the following fac- 

tual scenario. Collin Gray 

and two other individuals 

were involved in an 
armed robbery at a restaurant. Gray 
and his companions left the scene of 
the robbery in a car. Gray was a 
passenger in the car. The police were 
alerted to the fleeing persons and be- 
gan a pursuit. In the ensuing chase, 
Gray’s companion, the driver of the 
getaway vehicle, exits the interstate 
and drives onto a city street at a high 
rate of speed. In an apparent effort to 
continue to elude the police, Gray’s 
companion runs a red light at an 
intersection and crashes into the car 
of a passing motorist. As a result of the 
collision, the passing motorist is se- 
verely injured and rendered a quadri- 
plegic. Gray and his accomplices are 
tried and convicted of the armed rob- 
bery at the restaurant and attempted 
first degree felony murder of the 
passing motorist. 

The Florida Supreme Court consid- 
ered these facts in its recent decision 
in State v. Gray, __ So. 2d __, 20 Fla. 
L. Weekly S204 (Fla., May 4, 1995). 
The case was presented on a certified 
question from the Third District Court 
of Appeal. Gray v. State, __ So. 2d 
__, 19 Fla. L. Weekly D1039 (Fla. 3d 
DCA, May 10, 1994). The certified 
question presented to the Supreme 
Court in Gray was as follows: 
“WHETHER THE ‘OVERT ACT’ RE- 
FERRED TO IN AMLOTTE v. STATE, 
456 So. 2d 448, 449 (Fla. 1984), IN- 
CLUDES ONE, SUCH AS FLEEING, 
WHICH IS INTENTIONALLY COM- 


Meets Its Demise 


In State v. Gray the 
Florida Supreme 
Court drew back 
from expansion of 
the felony murder 

doctrine and 
restored a measure 
of logic in the 
interpretation of 
criminal law 


by J. Rafael Rodriguez 


MITTED BUT IS NOT INTENDED 
TO KILL OR INJURE ANOTHER?” 

In its opinion, the Third District 
reviewed the facts of the case as out- 
lined above and observed that the in- 
formation charging Gray did not al- 
lege, nor did the prosecution present 
proof, of a separate overt act which 
could, but did not, cause another’s 
death. The appellate court remarked 
that the running of the red light and 
the resulting collision did not consti- 
tute overt acts reasonably understood 
to result in a person’s death. As such, 
the Third District concluded that there 
was insufficient evidence to present a 
jury question concerning whether the 
acts committed against the victim could 
have caused his death. Id.! 

The appellate court acknowledged 
that had the victim died there would 
have been sufficient proof that Gray 
committed the offense of first degree 
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felony murder. Jd. at D1040 n.2. How- 
ever, due to Amlotte’s requirement of 
an overt act, an “anomaly” in the law 
precluded Gray’s conviction. Id. The 
Third District’s certified question ad- 
dressed the nature of the intent for the 
“overt act” requirement. 

The Supreme Court chose not to 
answer the certified question, but 
rather, overturned Amlotte, decided 
that the crime of attempted felony 
murder does not exist, and vacated 
Gray’s conviction on attempted felony 
murder. 


The Underlying 
Concept: Felony Murder 

The historic felony murder rule de- 
fines as murder any homicide commit- 
ted while perpetrating or attempting 
a felony. It stands as an exception to 
the general rule that murder is homi- 
cide with the specific intent of malice 
aforethought. Under the felony murder 
rule, state of mind is immaterial, since 
the malice aforethought is supplied by 
the felony as a constructive malice 
device.2 Florida has always had some 
form of the felony murder rule.? Pres- 
ently, felony murder is codified under 
F.S. §782.04.4 

The felony murder doctrine has been 
the subject of criticism and confusion 
by courts and commentators, stem- 
ming from the doctrine’s fictionally 
based supposition that the perpetrator 
of a particular felony, as a matter of 
law, necessarily acts with the culpabil- 
ity from which the mens rea requisite 
to a murder conviction can be inferred. 
See generally People v. Aaron, 409 
Mich. 672, 299 N.W. 2d 304, 13 A.L.R. 
4th 1180 (1980). Indeed, this criticism 
eventually led to the doctrine’s abroga- 
tion in England in 1957. Homicide Act, 
5 & 6 Eliz. 2, c. 11 §1. 

In the United States, the felony mur- 


a 


der doctrine has typically been limited 
to certain enumerated underlying felo- 
nies or by reduction of degree of mur- 
der and punishment. Some states have 
eliminated the doctrine altogether. See 
generally Head v. State, 443 N.E. 2d 
44, 48-50 (Ind. 1982). Florida has lim- 
ited the doctrine of felony murder to 
enumerated felonies and certain cir- 
cumstances. See F.S. §782.04.5 

In Florida, the felony murder rule 
and the law of principals® combine to 
make a felon generally responsible for 
the lethal acts of his co-felon.? More- 
over, the felony murder statute covers 
any murder during the entire criminal 
episode, including the period of at- 
tempted flight from the scene of the 
crime, not only the narrow episode 
when the underlying felony actually 
occurred. See Campbell v. State, 227 
So. 2d 873 (Fla. 1969), cert. dism., 400 
U.S. 801, 91 S. Ct. 7, 27 L. Ed. 2d 33 
(1970); Johnson v. State, 486 So. 2d 
657 (Fla. 4th DCA 1986); Hacker v. 
State, 510 So. 2d 304 (Fla. 4th DCA 
1986); Mills v. State, 407 So. 2d 218 
(Fla. 3d DCA 1981).® 


Expansion of Felony Murder: 
Attempted Felony Murder 

The evolution of the law on felony 
murder eventually confronted the ques- 
tion of whether the felony murder doc- 
trine applies where a person does not 
die as a result of either the underlying 
felony or the flight therefrom. This 
issue posed a very simple question: 
Could there be attempted felony mur- 
der? The doctrine had been applied 
where there had been, in fact, a death. 
What was its effect, if any, where there 
was no dead body? The answer was not 
readily apparent. 

The primary inquiry concerned the 
interplay between the law of attempt 
and the applicability of the felony mur- 
der exception to the general rule that 
murder is homicide with the specific 
intent of malice aforethought. Since 
state of mind is immaterial due to the 
constructive malice device under felony 
murder, was the criminal mental ele- 
ment of attempt likewise vitiated, or 
subsumed, in an attempted felony mur- 
der situation? 

In 1984, the Florida Supreme Court 
squarely considered this precise ques- 
tion. In Amlotte v. State, 456 So. 2d 448 
(Fla. 1984), the court ruled that at- 
tempted felony murder was a criminal 
offense. The court recognized that an 


In Florida, the 
felony murder rule 
and the law of 


principals combine 
to make a felon 
generally 
responsible for the 
lethal acts of his co- 
felon 


attempt consists of two essential ele- 
ments: 1) a specific intent to commit 
the crime, and 2) a separate overt, 
ineffectual act done toward its commis- 
sion.? However, the majority reasoned 
that in a felony murder situation, where 
the attempt occurs during the commis- 
sion of a felony, the law, as under the 
felony murder doctrine, presumes the 
existence of the specific intent required 
to prove attempt. Id. at 449-450.1° 

A dissenting Justice Overton matter- 
of-factly pointed out that the majority 
had “created a crime which necessi- 
tates the finding of an intent to commit 
a crime which requires no proof of 
intent.” Id. at 450 (Overton, J., dis- 
senting). He presciently noted that 
while the crime of felony murder is 
based upon a legal fiction which im- 
plies malice aforethought from the ac- 
tor’s intent to commit the underlying 
felony, “[FJurther extension of the fe- 
lony murder doctrine so as to make 
intent irrelevant for purposes of the 
attempt crime is illogical and without 
basis in law.” Id. at 451.11 

In Amlotte v. State, 435 So. 2d 249 
(Fla. 5th DCA 1983), the district court 
case from which the Supreme Court 
case originated, Judge Cowart had 
voiced similar astonishment at the pros- 
pect of the crime of attempted felony 
murder. Judge Cowart plainly re- 
marked that any argument that at- 
tempted felony murder exists because 
felony murder arises with the death of 
another by the culprit’s act during the 
commission of a felony “completely ig- 
nores the fact that the offense of ‘at- 
tempt’ requires a specific intent to 
commit the crime attempted.” Id. at 
254 (Cowart, J., dissenting). Judge Cow- 
art noted that to find otherwise would 
result in a “crime requiring one to 
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intend to do an unintended act which 
is a logical absurdity. . . ” Id. In his 
dissenting opinion, Judge Cowart rea- 
soned that the law creates a legal 
fiction in the case of felony murder by 
implying malice aforethought when a 
death is caused by an act resulting 
from the actor’s wrongful, felonious 
intent to commit the underlying felony; 
however, he concluded that such a 
legal fiction could be stretched so far 
and should not supplant the long- 
recognized requirement of attempt that 
a person have a specific intent to 
commit another crime. Id. at 255. 


Is It a Crime? 
The Debate Resumes 

More recently, the Supreme Court’s 

decision in Amlotte, came under seri- 
ous scrutiny and attack from more 
than one quarter. In Standard Jury 
Instructions in Criminal Cases (93-1), 
636 So. 2d 502 (Fla. 1994), it was 
reported that the Committee on Stan- 
dard Jury Instructions in Criminal 
Cases had submitted recommended 
amendments to the Florida Standard 
Jury Instructions in Criminal Cases, 
including instructions on attempted 
felony murder. However, the commit- 
tee had expressed the following reser- 
vations: 
The committee noted that it had great 
difficulty in drafting an instruction on at- 
tempted felony murder which incorporated 
the language in Amlotte v. State, 456 So. 
2d 448 (Fla. 1984). In fact, the committee 
observed that a majority of its members 
were persuaded by the dissenting opinion 
in that case that there could be no such 
crime as attempted felony murder. Recog- 
nizing, however, that its function was not 
to change existing law, the committee sub- 
mitteda proposed instruction for that crime. 
Id. at 502 n.1. 

It was abundantly clear that the 
“logic” of Amlotte had begun to fray and 
unravel. For example, in Grinage v. 
State, 641 So. 2d 1362 (Fla. 5th DCA 
1994), the Fifth District Court of Ap- 
peal cited the committee’s reservations, 
observing that “[U]nlike the instruc- 
tion committee, it is our responsibility 
(while not reversing the supreme court) 
to point out to the court new or addi- 
tional arguments that should be con- 
sidered by it in determining whether 
questioned law should remain in ef- 
fect.” Id. at 1367.12 In Grinage, the 
Fifth District reasoned that some crimi- 
nal offenses, including first degree mur- 
der, were not intended to support a 
conviction for their attempted com- 


pee 
5 


mission. In particular, the appellate 
court noted: 

Section 782.04(1)(a)2, by its terms, con- 
templates a body—a completed act of homi- 
cide. Under this statute, the malice afore- 
thought (intent) “is supplied by the felony, 
and in this manner the rule is regarded as 
a constructive malice device.” Adams uv. 
State, 341 So. 2d 765 (Fla. 1977). This 
conclusion is apparently based on the pre- 
mise (perhaps legal fiction) that since one 
is presumed to intend the consequences of 
his acts, if a death occurs as a result of his 
intentional commission or attempted com- 
mission of a qualifying felony, he must have 
intended (and the law will presume such 
intent) the death of the victim. But where 
is the logic if there is no body? If we have a 
frightened or injured victim as a result of 
the commission or attempted commission 
of a felony, why should not the law presume 
that such was the intent of the offender? 
Why should the law presume an intent to 
murder when there is no death merely 
because the assault occurs during the com- 
mission or attempted commission of a felony? 
Id. at 1366. 

In this same climate, the Third Dis- 
trict decided Gray, highlighting the 
logical flaws in the holding of Amlotte. 
The appellate court ruled that the 
“overt act” in Gray was not reasonably 
understood to result in a person’s death 
and certified a question on the nature 
of the “overt act” contemplated by 
Amlotte. By composing the certified 
question in terms of an intent to kill 
or injure, the appellate court placed at 
issue the validity of the reasoning 
supporting attempted felony murder. 
By answering the certified question in 
the negative, the Supreme Court would 
have, in effect, recognized a specific 
intentional element to the “overt act” 
component of attempted felony mur- 
der, thereby eviscerating the very ra- 
tionale undergirding Amlotte.'4 

Thus, the validity of attempted fe- 
lony murder resurfaced in Florida in 
Gray.5 The Supreme Court reconsid- 
ered its decision in Amlotte, comment- 
ing that the holding in Amlotte “has 
proven more troublesome than benefi- 
cial and that Justice Overton’s view is 
the more logical and correct position.” 
Gray, 20 Fla. L. Weekly at S205. Jus- 
tice Harding, writing for a unanimous 
Gray court, acknowledged the lack of 
clarity concerning the nature of an 
“overt act; specifically pointing out 
that questioning at oral argument indi- 
cated difficulties with determining what 
constitutes an “overt act” that could, 
but does not, cause the death of an- 
other. The court candidly conceded that 
the “legal fictions required to support 


the intent for felony murder are simply 
too great.” Id.16 The Supreme Court 
concluded by receding from the holding 
in Amlotie that there is a crime of 
attempted felony murder in Florida, 
and ruled that the decision must be 
applied to all cases pending on direct 
review or not yet final. Id.!7 By its 
ruling, the court drew back from ex- 
pansion of the felony murder doctrine 
and restored a measure of logic in the 
interpretation of the criminal law. 


Conclusion 

As the Supreme Court properly re- 
cognized, the legal fictions supporting 
attempted felony murder were simply 
too great. The decision announced in 
Amlotte required the application of the 
felony murder supposition that the 
perpetrator of a particular felony, as a 
matter of law, necessarily acts with the 
culpability from which the mens rea 
requisite to a murder conviction can 
be inferred, and the practical elimina- 
tion of the specific intent component 
of attempt. In effect, a form of sub- 
sumed intent pervaded this criminal 
charge; an amorphous and unwieldy 
concept difficult to understand and 
even harder to explain. 

It remains to be seen what will be 
the decisional and legislative fallout of 
Gray. The opinion in Amlotte had been 
reached without the benefit of a spe- 
cific legislative act, but rather, was 
supported by a judicially constructed 
union of the felony murder and at- 
tempt statutes. In response to Gray, 
will the legislature choose to breathe 
life back into attempted felony murder 
by enacting a specific attempted felony 
murder statute? Or will the legislature 
promulgate sentencing alternatives or 
enhancements to address the perceived 
harm left unattended by the demise of 
Amlotte? Moreover, how broad will the 
mandate of Gray extend? Although the 
court flatly receded from the holding 
in Amlotte that there is a crime of 
attempted felony murder, in another 
part of its decision the court alluded 
to prior decisional law recognizing a 
distinction in the law of attempt be- 
tween specific intent and general in- 
tent crimes. Since other degrees of 
murder, namely, second degree and 
third degree murder,!® are crimes re- 
quiring only general, and not specific, 
intent, the attempt to commit those 
crimes would not require a showing of 
specific intent. As such, how will the 


specific intent controversy settled in 
Gray affect the general intent issue 
apparently sidestepped in the Supreme 
Court’s decision?!9 Lastly, although the 
court ruled that its decision would be 
applied to all cases pending on direct 
review or not yet final, Gray, 20 Fla. 
L. Weekly at D205, it is not altogether 
clear whether the decision might be 
applied retrospectively on collateral re- 
view.20 

While logic finally triumphed in the 
attempted felony murder debate, it is 
too early to ascertain whether Gray 
will result in a major shift away from 
the application of the felony-murder 
doctrine, or serve only as a temporary 
or minimal break in the heretofore 
inexorable expansion of this doctrine 
in Florida. 0 


1 As noted in the Third District’s Gray 
opinion, the act in an attempt is known as 
an “overt act.” The appellate court set forth 
the following definition: 

“Overt? means open, apparent and an 
‘overt act’ denotes some outward mani- 
fest pursuance of a design or intent to 
commit a particular crime .... The 
overt act must reach far enough toward 
accomplishing the desired result to 
amount to commencement of the consum- 
mation of the crime.” 

Gray v. State, __ So. 2d ___,, 19 Fla. 
L. Weekly D1039, at D1040 n.1 (Fla. 3d 
D.C.A., May 10, 1994) (citing Morehead 
v. State, 556 So. 2d 523, 524 (Fla. 1st 
D.C.A. 1990)). 

2 See Adams v. State, 341 So. 2d 765, 
767-768 (Fla. 1976), cert. den., 434 US. 
878, 98 S. Ct. 232, 54 L. Ed. 2d 158 (1977). 

3 See Fla. Laws 1822, §1 at 53, §24 at 
145; Fla. Laws 1824, §11 at 208; Fla. Laws 
1832, Ch. 55, §1 at 63; and Fla. Laws 1868, 
Ch. 1637, Subch. 3, §1, §2 at 63. 

4 First degree felony murder is commit- 
ted when a human being is killed by a 
person engaged in the perpetration of, or 
in the attempt to perpetrate, any trafficking 
offense prohibited by Fa. Star. §893.135(1); 
arson; sexual battery; robbery; burglary; 
kidnapping; escape; aggravated child abuse; 
aircraft piracy; or unlawful throwing, plac- 
ing, or discharging of a destructive device 
or bomb; carjacking; home-invasion rob- 
bery; or which resulted from the unlawful 
distribution of any substance controlled un- 
der Fra. Stat. §893.03(1), cocaine as de- 
scribed under Fia. Stat. §893.03(2)(a)4, or 
opium or any synthetic or natural salt, 
compound, derivative, or preparation of 
opium by a person 18 years of age or older, 
where the drug was a proximate cause of 
the death of the user. Fria. Stat. 
§782.04(1)(a)2, 3. 

Second degree felony murder is commit- 
ted when a human being is killed in the 
perpetration of, or in the attempt to perpe- 
trate any trafficking offense prohibited by 
Fra. Stat. §893.135(1); arson; sexual bat- 
tery; robbery; burglary; kidnapping; escape; 
aggravated child abuse; aircraft piracy; or 
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unlawful throwing, placing, or discharging 
of a destructive device or bomb; carjacking; 
or home-invasion robbery, by any person 
other than the person engaged in the per- 
petration of, or in the attempt to perpetrate 
such felony. Fia. Star. §782.04(3). 

Third degree felony murder is committed 
with the killing of a human being, when 
perpetrated without any design to effect 
death, by a person engaged in the perpetra- 
tion of, or in the attempt to perpetrate, any 
felony other than those enumerated under 
first degree felony murder. Fia. Stat. 
§782.04(4). 

5 In Florida, a conviction on the underly- 
ing felony is not a jurisdictional prerequi- 
site to prosecution for felony murder. 
Jackson v. State, 513 So. 2d 1093 (Fla. 1st 
D.C.A. 1987). In fact, a jury need not even 
be instructed on the elements of the underly- 
ing felony with the same particularity that 
would be required were that the primary 
crime charged, as long as the underlying 
felony is sufficiently developed to assure a 
fair trial. Brumbley v. State, 453 So. 2d 381 
(Fla. 1984). 

6 See Fia. Stat. §777.011. See also Lovette 
v. State, 636 So. 2d 1304, 1306 (Fla. 1994). 

7 See Adams v. State, 341 So. 2d at 
768-769. 

8 In Parker v. State, 641 So. 2d 369, 376 
(Fla. 1994), cert. 115 S.. 
Ct. 944, 130 L. Ed. 2d 888 (1995), the 
Florida Supreme Court explained anew that 
the purpose of the felony-murder statute is 
to protect the public from inherently dan- 
gerous situations caused by the commission 
of the felony. 

*° In Thomas v. State, 531 So. 2d 708, 
710 (Fla. 1988), the Supreme Court reiter- 
ated that to establish attempt, the prosecu- 
tion must prove specific intent to commit a 
particular crime and an overt act toward its 
commission. See also Adams v. Murphy, 394 
So. 2d 411 (Fla. 1981). 

10 The court in Taylor v. State, 444 So. 
2d 931 (Fla. 1984), decided the same year 
as Amlotte, held there could be no crime of 
attempted manslaughter by culpable negli- 
gence. The court was able to distinguish 
the latter from attempted manslaughter by 
act or procurement since where the underly- 
ing conduct constitutes an act or procure- 
ment, there is an intent to commit the act 
and, therefore, there exists the requisite 
intent to support attempted manslaughter. 
Taylor, 444 So. 2d at 934. 

11 The majority in Amlotte had relied 
heavily upon its earlier decision in Fleming 
v. State, 374 So. 2d 954 (Fla. 1979), in which 
the validity of a guilty plea to attempted 
first degree murder in the shooting of a 
police officer was upheld. The defendant 
had challenged his plea to attempted first 
degree murder of one of the officers on 
grounds that the shooting had been acciden- 
tal. The court in Fleming had concluded 
that because the defendant had been en- 
gaged in the commission of a felony when 
the officer was shot, the accidental nature 
of the shooting was irrelevant. Id. at 956. 

12 In Grinage v. State, 641 So. 2d 1362 
(Fla. 5th D.C.A. 1994), the defendant had 
been convicted of attempted robbery with a 
weapon and attempted felony murder of a 


law enforcement officer. The defendant had 
arranged to make a sale of cocaine to an 
undercover officer. When the officer showed 
Grinage the purchase money, Grinage, in- 
stead of producing any contraband, sud- 
denly pulled a knife and stabbed the offi- 
cer’s hand. Grinage was arrested by backup 
police officers. The appellate court acknowl- 
edged the rule in Amiotte, but found that 
the Supreme Court had not yet determined 
that the concept of felony murder “can carry 
not only the offense of attempted murder 
but will also justify a conviction for the 
unknowing specific attempt to murder a 
police officer engaged in the lawful perform- 
ance of his duty.” Grinage, 641 So. 2d at 
1365. Because it was arguable that Amlotte 
was not broad enough to encompass this 
offense, the Fifth District certified the ques- 
tion to the Supreme Court. Jd. In addition, 
the appellate court ruled that even if the 
felony murder rule was applicable, the “overt 
act” relied on by the state to justify the 
attempted felony murder charge was the 
same act of force, violence or assault to 
prove a necessary element of the underlying 
qualifying offense of robbery. Under these 
circumstances, the Fifth District concluded 
that an essential element of the underlying 
felony could not also serve as the overt act 
necessary to prove attempted murder. Id. 
at 1366. 

13 Interestingly, Judge Dauksch, who 
authored the original majority opinion in 
Amlotte v. State, 435 So. 2d 249 (Fla. 5th 
D.C.A. 1983), concurred in the decision 
announced in Grinage. 

14 The issue with which the appellate 
courts in Grinage and Gray struggled had 
been addressed in various appellate deci- 
sions around the country. The emerging 
consensus by these courts rejected the very 
premise of attempted felony murder. See 
State v. Robinson, 883 P.2d 764, 767-768 
(Kan. 1994); People v. Viser, 62 I11.2d 568, 
343 N.E. 2d 903, 910 (1975); State v. Bell, 
785 P.2d 390, 393 (Utah 1989); Head v. 
State, 443 N.E. 2d 44, 50 (Ind. 1982); People 
v. Harris, 72 Ill. 2d 16, 17 Ill. Dec. 838, 377 
N.E. 2d 28 (1978); State v. Dahlstrom, 276 
Minn. 301, 150 N.W. 2d 53, 58 (1967); 
People v. Hassin, 48 App. Div. 2d 705, 368 
N.Y.S. 2d 253, 254 (1975); Commonwealth 
v. Griffin, 310 Pa. Super. 39, 456 A.2d 171, 
177 (1983); State v. Gilliam, 541 A.2d 309, 
311 (N.J. 1988) (citing LaFave anp Scorrt, 
HANDBOOK ON CRIMINAL Law, §59, at 428-429 
(1972)); State v. Rhett, 601 A.2d 689, 692 
(N.J. 1992); Bruce v. State, 317 Md. 642, 
566 A.2d 103, 105 (1989); People v. Frank- 
lin, 157 Cal. App. 3d 518, 203 Cal. Rptr. 
813, 824 (1984); State v. Darby, 200 N.J. 
Super. 327, 491 A.2d 733, 736 (App. Div. 
1984), cert. den., 101 N.J. 226, 501 A.2d 
905 (1985); State v. Price, 726 P.2d 857 
(N.M. 1986); State v. Maestas, 652 P.2d 
903, 904 (Utah 1982). 

15 Following Amlotte, the appellate courts 
in Florida routinely upheld convictions for 
attempted felony murder. See, e.g., George 
v. State, 509 So. 2d 972 (Fla. 5th D.C.A. 
1987); Oropesa v. State, 555 So. 2d 389 (Fla. 
3d D.C.A. 1989), rev. den., 562 So. 2d 346 
(Fla. 1990); Diaz v. State, 601 So. 2d 1269 
(Fla. 3d D.C.A. 1992). 
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16 Recognizing the importance of stare 
decisis to the stability of the law and 
society, the court nonetheless agreed that, 
“(Plerpetrating an error in legal thinking 
under the guise of stare decisis serves no 
one well and only undermines the integrity 
and credibility of the court.” State v. Gray, 
20 Fla. L. Weekly at S205 (quoting Smith 
v. Department of Ins., 507 So. 2d 1080, 1096 
(Fla. 1987) (Ehrlich, J., concurring in part, 
dissenting in part)). 

17 Subsequently, the court, citing its deci- 
sion in Gray, affirmed the district court’s 
reversal of the defendant’s conviction for 
attempted felony murder in Grinage. 
Grinage v. State, __So. 2d__, 20 Fla. L. 
Weekly S235 (May 18, 1995). 

18 Fra. Star. §782.04(2), (3), and (4). 

19 Gray, 20 Fla. L. Weekly at S205 n.1 
(citing Gentry v. State, 437 So. 2d 1097 (Fla. 
1983)). In Gentry, the court agreed with the 
“school of thought” that if the state is not 
required to show specific intent to success- 
fully prosecute a completed crime, it will 
not be required to show specific intent to 
successfully prosecute an attempt to commit 
that crime. Id. at 1099. See also State v. 
Overfelt, 457 So. 2d 1385 (Fla. 1984). 

20 See Smith v. State, 598 So. 2d 1063, 
1066 n.5 (Fla. 1992) (where the court noted 
that “occasionally” precedent has been ap- 
plied retrospectively on collateral review 
although a clear distinction has been made 
between collateral cases and “pipeline” cases, 
i.e., those not yet final at the time the law 
changed). See also Witt v. State, 387 So. 2d 
922 (Fla.), cert. den., 449 U.S. 1067, 101 S. 
Ct. 796, 66 L. Ed. 2d 612 (1980); Bass v. 
State, 530 So. 2d 282 (Fla. 1988). 
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n inadvertent disclosure 
of attorney-client privi- 
leged information can oc- 
cur in many ways: A docu- 
ment is placed in the wrong box when 
delivering responses to a discovery re- 
quest; a secretary mistakenly faxs a 
privileged document to the opposing 
counsel; or a privileged file is acciden- 
tally produced when responding to a 
voluminous discovery request. 

This article will examine the devel- 
oping law regarding the inadvertent 
disclosure of attorney-client privilege 
material. First, the law of the State of 
Florida will be identified, discussed, 
and analyzed. Additionally, the ap- 
proaches taken by the federal courts 
applying governing principles of state 
substantive attorney-client privilege 
law will be examined. This article will 
then survey applicable ethics rules and 
opinions in this developing area. Fi- 
nally, a suggested approach to the di- 
lemma of inadvertent disclosure of at- 
torney-client privileged information is 
offered. 


The Law of Florida 

Under Florida law, when an attorney- 
client privileged document is inadver- 
tently disclosed, two issues arise. First, 
does the inadvertent disclosure waive 
the attorney-client privilege? Second, 
should the attorney who has received 
the privileged information be disquali- 
fied based on unfair advantage? 
¢ Does Inadvertent Disclosure Waive 
the Attorney-Client Privilege? 

The traditional Wigmore view of privi- 
lege held that once the contents of the 
subject document had become public, 
regardless of the means of the disclo- 
sure, the document’s confidentiality and 
privilege had been destroyed.! The is- 
sue of waiver of an attorney-client 
privilege did not arise until there had 
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Inadvertent Disclosure of Attorney- 
Client Privileged Material: 


Putting the Horse Back in the Barn 


ieee amma Florida courts have moved away from 
the traditional viewpoint. Recently, Flor- 

. ida’s courts have agreed with the Ameri- 

As the 4) r actice of can Bar Association Section of Litiga- 


law becomes more tion, which advises that when the dis- 


closure resulted because of the at- 


te chnolog ical ly torney’s negligence and not that of the 
comp lex, liti Za nts client, the client’s privilege had not 


necessarily been relinquished. The 


may be fe orced to PQY | more modern rationale, therefore, is 
an increasingly high that the negligence-free client, whose 


é : privilege it is in all events, should not 
price fe or inadver tent | bear the burden of a loss of an expecta- 


° tion of confidentiality because of the 
disclosur e of attorney’s negligence in protecting that 


attorney-client 
4. 8 n Smith v. Armour rmaceutica 

4 r ivileged Company, 838 F. Supp. 1573 (S.D. Fla. 
information 1993), a hemophiliac sued a pharma- 


ceutical company because of his alleged 

infection of the human immunodefi- 
ciency virus from blood clotting prod- 

by Dorothea Beane and ucts manufactured by the company. 
Heath Nailos The defendant company moved for a 
protective order of a memorandum, 

been a disclosure of a confidential com- which had been prepared by one of the 
munication, usually evidenced by the counsel for one of its subsidiaries, but 
initial steps taken to protect the confi- which had been accidentally produced 
dentiality of the information inadver- in discovery. The court held that, un- 
tently disclosed.2 In Hamilton v. der Florida law, for a document to lose 
Hamilton, 409 So. 2d 1111 (Fla. 4th its privileged status, it must be found 
DCA 1982), the Fourth DCA reasoned that the holder of the privilege inten- 
that “once the privilege is waived, and _ tionally waived his rights.5 The Ar- 
the horse is out of the barn, the privi- mour court reasoned that the strict 
lege cannot be reinvoked.”? Hamilton view of the privilege was rejected by 
involved publication to third parties of the Florida Legislature when it en- 
the details of a settlement agreement acted its statutes governing privilege.® 
involving multiple parties to a per- The critical language of F-.S. 
formance bond. Later portions of the §90.502(1)(c) focuses on intent and 
factual basis of the settlement agree- states that a communication “is ‘confi- 
ment were claimed to be subject to the dential’ if it is not intended to be 
attorney-client privilege. Applying the disclosed to third persons.” The intent 
traditional view of privilege, the Fourth to disclose requirement protects the 
DCA in Hamilton held that even the holder of the privilege by scrutinizing 
most innocent inadvertent disclosure the circumstances of the inadvertent 
results in a loss of the attorney-client disclosure. Thus, the most recent inter- 
privilege. pretations of Florida law reject the 
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Wigmore view of privilege. 

The Armour court, in distinguishing 
Hamilton, reasoned that, before the 
horse can come out of the barn, the 
privilege must be waived; and found 
that the privilege was not waived. 
Furthermore, the court stated that the 
Hamilton case stands for the proposi- 
tion that, once the attorney-client privi- 
lege is found to have been waived, it 
cannot be reinstated, not to whether 
the privilege had been waived in the 
first place.? 

In Kusch v. Ballard, 645 So. 2d 1035 
(Fla. 4th DCA 1994), the secretary of 
the defendant’s attorney inadvertently 
faxed a privileged letter and a confi- 
dential motion to withdraw to the plain- 
tiffs counsel. “The cover sheet indi- 
cated that the information contained 
in the fax was attorney-client privi- 
leged and confidential.”® The attorney 
of the plaintiff read portions of the 
letter before he realized that the letter 
had been inadvertently faxed. He 
stopped reading it, and notified the 
defendant’s counsel. Plaintiff then 
sought production of the letter for the 
purpose of using it as evidence against 
the defendant and claimed that the 
defendant had waived any attorney- 
client privilege by the inadvertent dis- 
closure. In response, the defendant 
moved to disqualify the plaintiff's coun- 
sel based upon the inadvertent fax and 
receipt of the letter. In Kusch, the 
Fourth DCA held that inadvertent dis- 
closure did not waive the attorney- 
client privilege. While this issue was 
not addressed by the majority, in a 
concurring opinion, Judge Stevenson, 
relying on Georgetown Manor, Inc. v. 
Ethan Allen, Inc., 753 F. Supp. 936 
(S.D. Fla. 1991), reasoned that, under 
Florida law, the inadvertent disclosure 
of attorney-client privileged informa- 
tion does not waive the privilege. 

In Georgetown Manor, transcripts 
containing attorney-client privileged in- 
formation had been inadvertently de- 
livered by Ethan Allen’s counsel to the 
opposing party. Quoting from Men- 
denhall v. Barber-Greene Co., 531 F. 
Supp. 951, 954 (N.D. Ill. 1982), the 
court in Georgetown Manor stated: 
[W]e are taught from first year law school 
that waiver imports the intentional relin- 
quishment or abandonment of a known 
right. Inadvertent production is the antithe- 
sis of that concept.... But if we are 
serious about the attorney-client privilege 


and its relationship to the client’s welfare, 
we should require more than such negli- 


gence by counsel before the client can be 
deemed to have given up the privilege.!° 

Thus, while the issue is far from 
settled, it appears that, under Florida 
law, the inadvertent disclosure of at- 
torney-client privileged information 
does not waive that privilege. 

e Should the Attorney Receiving the 
Attorney-Client Privileged Information 
Be Disqualified? 

The disqualification of a party’s 
chosen counsel is an extraordinary rem- 
edy and should be resorted to spar- 
ingly.1! However, at least one Florida 
court has held that an attorney who 
obtains privileged information through 
inadvertent disclosure should be dis- 
qualified. !2 

In Gen. Acc. Ins. v. Borg-Warner 
Acceptance Corp., 438 So. 2d 505 (Fla. 
4th DCA 1986), the trial judge inadver- 
tently disclosed attorney-client privi- 
leged information to the counsel of 
Borg-Warner. Upon learning of the 
mistake, General Accident moved the 
court to disqualify the counsel for Borg- 
Warner on the grounds that they had 
acquired an unfair advantage by virtue 
of the inadvertent disclosure. The 
Fourth DCA held that even the mere 
possibility of improper advantage war- 
ranted disqualification.15 After Borg- 
Warner, it was generally thought that 
the disqualification of the receiving 
attorney was the proper remedy in the 
case of an accidental disclosure of privi- 
leged information. 

This holding was narrowed by the 
Fourth DCA in Kusch v. Ballard, 645 
So. 2d 1035 (Fla. 4th DCA 1994). In 
Kusch, it was a secretary who inadver- 
tently faxed the attorney-client privi- 
leged information to the opposing coun- 
sel. Here, the court chose to narrow 
Borg-Warner by limiting it to its facts. 
Judge Farmer, in a concurring opinion, 
held that to disqualify the opposing 
attorney would be akin “to disqualify 
Don Shula, and thus punish the Miami 
Dolphins, simply because he has inno- 
cently perceived the plays called by the 
opposing team’s quarterback.”!4 More- 
over, the court reasoned that if the 
disqualification of the receiving lawyer 
was permitted, an unethical lawyer 
could intentionally fax a privileged 
document to a formidable opponent, 
claim inadvertence, and successfully 
have the lawyer disqualified. Judge 
Farmer offered another, less drastic 
remedy when an accidental disclosure 
occurs. He reasoned that an ordinary 
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malpractice action against the offend- 
ing attorney would be a better solution. 
The offending attorney would have to 
reimburse the client if the client 
suffered a monetary loss.!® 

Thus, the Kusch court held that 
Borg-Warner is limited to the situation 
when attorney-client privileged infor- 
mation is disclosed by the trial judge; 
it does not apply to a situation where 
the disclosure was made to and by 
opposing counsel.!7 

Until the Florida Supreme Court 
addresses the consequences of inadver- 
tent disclosure, Florida law provides 
that an attorney-client privileged docu- 
ment does not necessarily lose its privi- 
leged status when accidentally dis- 
closed, and that the receiving attorney 
should not be disqualified if he or she 
inadvertently receives the privileged 
document from another attorney. 


Approaches of Federal Courts 
e Does Inadvertent Disclosure Waive 
the Attorney-Client Privilege? 

More than a hundred years ago, the 
Supreme Court recognized that the 
privilege forbidding the discovery and 
admission of evidence relating to com- 
munications between an attorney and 
a client was intended to ensure that 
the client remained free from appre- 
hension that consultations with a legal 
advisor would be disclosed.'8 Currently 
the federal circuit courts of appeal and 
district courts use three different tests 
when deciding whether the inadver- 
tent production of a privileged docu- 
ment waives the attorney-client privi- 
lege. The three tests are “the lenient 
test, the strict test and the middle 
test.”19 The lenient test provides that 
“mere inadvertent production of a privi- 
leged document does not waive the 
attorney-client privilege.”2° The strict 
test, on the other hand, holds “disclo- 
sure of documents protected by the 
attorney-client privilege in the course 
of pretrial discovery in which docu- 
ments are being produced pursuant to 
Federal Rule of Civil Procedure 34, 
operates as a waiver of the attorney- 
client privilege even as to any docu- 
ments disclosed by inadvertence.”2! Fi- 
nally, the middle test holds “inadver- 
tent disclosure of privileged documents 
may give rise to a waiver. Unlike the 
lenient and strict tests, the middle test 
requires multi-prong analysis.”22 (Em- 
phasis added.) The factors examined 
under the middle test include 1) was 
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the document privileged at one time? 
2) was the privileged document inad- 
vertently disclosed? and 3) did the 
disclosure constitute a waiver of the 
privilege?25 The middle test places the 
burden of proving all three factors on 
the producing party.”4 This is the test 
used by a majority of the courts which 
have ruled on this issue. 

Critics suggest that use of three 
tests, instead of a uniform approach, 
has created problematic situations. One 
need only compare the U.S. Court of 
Appeals for the District of Columbia 
Circuit’s approach with that followed 
by the Fourth Circuit Court of Appeals 
and the U.S. District Court for the 
Northern District of California to see 
the difficulties raised by the lack of 
uniformity. The District of Columbia 
Circuit Court of Appeals considered 
an inadvertent disclosure of attorney- 
client privileged document by a defen- 
dant’s counsel waiver of the privilege. 
In In re Grand Jury Investigation of 
Ocean Transportation, 604 F.2d 672 
(D.C. Cir.), cert. denied, 444 U.S. 915 
(1979), the defendant’s original counsel 
responded to a government-issued sub- 
poena by producing two groups of docu- 
ments. Counsel failed to assert a privi- 
lege as to the first group of documents. 
Counsel did, however, mark the second 
group of documents with a “P.” Several 
months later, counsel realized the mis- 
take and told the government that a 
formal demand for the document’s re- 
turn would be made. No demand was 
actually made until almost a year and 
a half later, after the inadvertent dis- 
closure, and after the defendant had 
retained new counsel. Grounding its 
decision on the particular facts of that 
case, the Ocean Transportation court 
applied the “strict standard” or “strict 
responsibility approach,” finding an im- 
plied waiver of the attorney-client privi- 
lege.25 One major criticism of use of the 
“strict standard” is that this approach 
divests the client of the opportunity to 
protect communications he or she in- 
tended to maintain confidential.?6 

By contrast, the U.S. Court of Ap- 
peals for the Fourth Circuit seems to 
alternate between the “strict test” and 
the “middle test.”2?7 In FDIC v. Marine 
Midland Realty Credit Corp., 138 
F.R.D. 479 (E.D. Va. 1991), the U.S. 
District Court for the Eastern District 
of Virginia noted that the middle test 
is “a rule that the Fourth Circuit 
apparently has adopted.” The district 


court went on to conclude that “while 
it appears that the Fourth Circuit 
eschews the extremes and follows the 
middle road on the inadvertent disclo- 
sure-waiver issue, no circuit opinion 
includes extensive guidance on what 
types of inadvertent disclosures amount 
to waiver.” But in In re Grand Jury 
Proceedings, 727 F.2d 1352 (4th Cir. 
1984), dicta indicates that the Fourth 
Circuit in fact favors the strict test, 
noting “so strong is this requirement 
of confidentiality that it has been held 
that the privilege may be lost even if 
the disclosure is inadvertent.”28 Magis- 
trate Frederick J. Woelflen of the U.S. 
District Court for the Northern District 
of California adopted the “middle test” 
in Bud Antle, Inc. v. Grow Tech, Inc., 
131 F.R.D. 179 (N.D. Cal. 1990). In 
Bud Antle, the plaintiff in a patent 
infringement case moved for the return 
of an allegedly privileged letter which 
had been inadvertently delivered to the 
defendants during production of nu- 
merous documents.?9 The court denied 
plaintiff's motion to return the letter 
inadvertently disclosed after reviewing 
the facts of the disclosure.2° These 
federal courts seem to favor the “bal- 
ancing test approach,” which focuses 
on the circumstances surrounding the 
disclosure. The Northern District of 
California and many other states fol- 
lowing the middle test will more likely 
consider “(1) the reasonableness of the 
precautions to prevent inadvertent dis- 
closure; (2) the time taken to rectify 
the error; (3) the scope of the discovery; 
(4) extent of the disclosure; and (5) the 
overriding issue of fairness.”?! 

The 11th Circuit has not yet clarified 
its position on the issue of inadvertent 
disclosure of attorney-client privileged 
documents. However, in Georgetown 
Manor, Inc. v. Ethan Allen, Inc., 753 
F. Supp. 936 (S.D. Fla. 1991), aff'd in 
part, question certified, 991 F.2d 1533 
(11th Cir. 1993), the Southern District 
of Florida favored the “lenient test” or 
“no waiver approach.” Because this is 
the most recent attempt to clarify the 
view by a district court in the 11th 
Circuit, it appears that the Wigmore 
view is giving way to a more balanced, 
if not very lenient approach in favor of 
privilege over broad discovery rights. 
e Should the Attorney Receiving the 
Attorney-Client Privileged Information 
Be Disqualified in Federal Courts? 

Recently, two federal courts have 
faced the issue of potential disqualifi- 


cation of an attorney receiving or send- 
ing attorney-client privileged material 
inadvertently. In United Mine Workers 
of America v. Arch Mineral Corpora- 
tion, 145 F.2d 3 (D.C. Cir. 1992), the 
attorney for the defendants sought dis- 
qualification of one of plaintiffs at- 
torneys who had received privileged 
documents leaked by a third party to 
the plaintiff's counsel. The U.S. Court 
of Appeals for the District of Columbia 
Circuit denied the motion for disquali- 
fication without discussion, except to 
suggest that the defendants had the 
burden to demonstrate that they had 
taken all possible precautions to main- 
tain the confidentiality of the inadver- 
tently disclosed or even misappropri- 
ated privileged documents. 
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Later, the U.S. District Court for the 
Eastern District of Michigan addressed 
the issue in Resolution Trust Corp. v. 
First American Bank, 868 F. Supp. 217 
(E.D. Mich. 1994). In Resolution Trust, 
defendant’s law firm inadvertently sent 
a privileged letter to one of the plain- 
tiffs counsel. The communication was 
clearly marked “privileged and confi- 
dential”; nonetheless, the receiving coun- 
sel attempted to contact his client to 
inform the client of the disclosure and 
to obtain instructions (the client was 
another attorney).32 After conducting 
initial research on the issue of inadver- 
tent disclosure, the lead counsel for the 
plaintiff opined that even inadvertent 
disclosure of privileged material termi- 
nated the privilege. The receiving at- 
torney notified defendant’s counsel that 
plaintiff had the letter. The counsel for 
defendant sought disqualification of 
lead plaintiffs counsel after unsuc- 
cessfully requesting return of the inad- 
vertently disclosed letter. The court 
denied defendant’s motion to disqualify 
plaintiff's lead counsel after the plain- 
tiff refused to return the privileged 
letter upon request.3% The court found 
disqualification of the receiving attor- 
ney unwarranted because the plaintiff 
was already aware of the letter’s con- 
tents.4 

The federal courts are nonuniform 
in their treatment of inadvertent dis- 
closure of attorney-client privileged in- 
formation. Some courts adhere to the 
traditional Wigmore approach, de- 
scribed as the “strict test?” which holds 
that any disclosure, no matter how 
inadvertent, waives the attorney-client 
privilege. The “lenient test;’ used by 
other courts, concludes that the holder 
of the privilege must intend disclosure 
in order for the attorney-client privi- 
lege to be waived. Finally, the “middle 
test,” followed by many federal courts 
holds waiver of the attorney-client privi- 
lege may result through inadvertent 
disclosure. A multi-pronged test is used 
to determine whether waiver occurs. 
This test heavily factors the existence 
of privilege, all steps taken to maintain 
confidentiality, the circumstances of 
disclosure, and fairness to all parties. 
Failure to follow a uniform approach 
has created much confusion through- 
out the circuit and district courts. The 
final resolution of the issue of waiver 
depends upon which circuit or district 
court must rule on the issue and which 
test is favored at the time the issue 


must be decided. 

The federal courts have been uni- 
form in their reluctance to disqualify 
either sending or receiving attorneys 
due to the inadvertent disclosure of 
attorney-client information. Once the 
information is disclosed to the receiv- 
ing counsel’s client, disqualification 
seems to make little sense. 


Applicable Ethical Guidelines, 
Rules, and Opinions 

Currently most of the states have 
adopted either the Model Code of Pro- 
fessional Responsibility or the Model 
Rules of the American Bar Associa- 
tion.*5 The Code of Professional Re- 
sponsibility provides in Disciplinary 
Rule 4-101 that a lawyer “shall not 
knowingly reveal a confidence or secret 
of a client.” A confidence is defined as 
“information protected by the attorney- 
client privilege under applicable law, 
while ‘secret’ refers to other informa- 
tion gained in the professional rela- 
tionship that the client has requested 
be held inviolate or the disclosure of 
which would be. . . detrimental to the 
client.”36 Of course, the natural excep- 
tion to the code provides that confi- 
dences or secrets may be disclosed with 
the consent of the client or when disclo- 
sure is necessary to prevent the com- 
mission of a crime.*7 

The Model Rule 1.6 of the ABA rules 
also provides that a lawyer shall not 
reveal information relating to repre- 
sentation unless consent from the cli- 
ent is received or implied to carry out 
representation, “except as otherwise 
provided in the Rules.” However, when 
there has been inadvertent disclosure 
of attorney-client privileged informa- 
tion, the ABA concluded: 
Where the disclosure resulted because of 
the attorney’s negligence and not that of the 
client, the client’s privilege has not neces- 
sarily been relinquished. The more modern 
rationale, therefore, is that the negligent 
free client, whose privilege it is in all 
events, should not bear the burden of global 
loss of an expectation of confidentiality, 


because of the attorney’s negligence in 
protecting that confidentiality.** 


Those arguing the position espoused 
by the ABA have recently met with 
mixed results. In In re United Mine 
Workers of America Employee Benefit 
Plans Litigation, 156 F.R.D. 507 (D.C. 
Cir. 1994), the U.S. Court of Appeals 
for the District of Columbia Circuit 
held that inadvertent disclosure of privi- 
leged material to opposing counsel 
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waives the attorney-client privilege but 
does not in itself allow opposing coun- 
sel to keep and use the documents. 

The court found plaintiffs’ counsel 
had released to the defendant’s counsel 
60 boxes of documents for review at the 
law offices of the plaintiffs’ counsel. 
Three of the boxes contained the files 
of a lawyer formerly employed by plain- 
tiffs’ counsel. Included in these files 
were various privileged items, such as 
notes from confidential client inter- 
views, other confidential attorney- 
client communication, and attorney 
work product.*9 

By the time plaintiffs’ counsel dis- 
covered their error (one week later), 
defense counsel had prepared an index 
of the documents and had taken 
extensive notes about their contents. 
Plaintiffs sought return of the docu- 
ments while defendants sought their 
production. In reviewing the positions 
of the parties, Judge Hogan stated, in 
dicta, that ABA Formal Opinion 92- 
368 (1992) provided the strongest sup- 
port for the plaintiffs’ position. The 
court added, “(I]t is unfortunate that 
counsel seeks to take advantage of 
opposing counsel’s mistake and disre- 
gard the ABA ethics opinion.” None- 
theless granting the defendants’ coun- 
sel’s motion for production, Judge 
Hogan concluded, “[TJhis circuit’s case 
law compels a ruling in favor of the 
defendants.” The court ruled the recipi- 
ent of the material must establish, as 
to each document, that he has learned 
the “gist” of it before the court will 
grant the recipient the right to retain 
and use it in the litigation.*° 

Recently the ABA reaffirmed its ad- 
monition to attorneys who inadver- 
tently receive attorney-client privileged 
material in ABA Formal Opinion 92- 
368 (1992), in its July 5, 1994, opinion 
noting: 
A lawyer who receives on an unauthorized 
basis materials of an adverse party that she 
knows to be privileged or confidential should, 
upon recognizing the privileged or confiden- 
tial nature of the materials, either refrain 
from reviewing such materials or review 
them only to the extent required to deter- 
mine how appropriately to proceed; she 
should notify her adversary’s lawyer that 
she has such materials and should either 
follow instructions of the adversary’s lawyer 
with respect to the disposition of the materi- 
als or refrain from using the materials until 
a definitive resolution of the proper disposi- 


tion of the materials is obtained from a 
court.4! 


The ABA Formal Opinion 94-382 


“was influenced by the values served 
by principles of confidentiality and the 
attorney-client privilege; analogous prin- 
ciples governing the inadvertent waiver 
of the attorney-client privilege; the law 
governing bailments and missent prop- 
erty and general considerations of com- 
mon sense, reciprocity and professional 
courtesy.”42 This was balanced against 
competing principles “including the pos- 
sible deterrent effect that allowing use 
of such materials might have on simi- 
lar future errors, and the receiving 
lawyer’s obligation zealously to rep- 
resent the interests of her client.”4% 

Some state bar ethics committees 
have not been nearly so deferential to 
the principles which would maintain 
confidentiality intended by the client. 
For example, the Virginia Bar Associa- 
tion has approved the use of inadver- 
tently disclosed attorney-client privi- 
leged information, although it states 
that opposing counsel should be noti- 
fied of its receipt as a matter of “profes- 
sional courtesy.” According to one eth- 
ics opinion, “(T]he receiving lawyer 
may retain, read, and make use of 
material from his opponent’s file that 
was sent to him by an unknown third 
party.”44 Similarly, the Maryland Bar 
Association has opined that: 

A lawyer who receives from an unidentified 
source copies of documents belonging to an 
opposing party has no obligation to reveal 
the matter to the court or opposing party. 
The lawyer should keep copies to avoid 
destruction of evidence; however, if the 
lawyer receives original documents, he must 
attempt to return them to the rightful 
owner.*® 

In Opinion 93-3, however, The Florida 
Bar Committee on Professional Ethics 
concluded: 

An attorney, upon realizing or reasonably 
believing that he or she has received a 
document or documents that were inadver- 
tently misdelivered, is ethically obligated 
to promptly notify the sender of the attor- 
ney’s receipt of the document or documents. 
It is up to the sender to take any further 
action. 

The Michigan Bar Association has 
favored use of inadvertently disclosed 
materials in its rulings, stating that: 
An attorney who comes into possession of a 
document of the opposing party during 
litigation may use the document at trial 
provided it is admissible evidence and nei- 
ther the attorney nor his client in any way 
procured the removal of the document from 
the possession of the opposing party... . 
An attorney’s mere possession of the oppos- 
ing party’s internal and private memoran- 
dum does not require the attorney to with- 
draw from his representation of his client.*® 


The ABA Committee on Professional 


Conduct, with full knowledge of the 
disparate opinions of state bar associa- 
tions, maintains the view that: 

A lawyer receiving privileged or confiden- 
tial materials satisfies her professional re- 
sponsibilities by (a) refraining from re- 
viewing materials which are probably privi- 
leged or confidential, any further than is 
necessary to determine how appropriately 
to proceed; (b) notifying the adverse party 
or the party’s lawyer that the receiving 
lawyer possesses such documents; (c) follow- 
ing the instructions of the adverse party’s 
lawyer; or (d) in the case of a dispute, 
refraining from using the materials until a 
definitive resolution of the proper disposi- 
tion of the materials is obtained from a 
court.47 


Ethical opinions produced by the 
American Bar Association are solely 
advisory in nature. They do not carry 
the force of legal authority for courts 
in the federal or state systems. 

While the ABA may suggest what is 
ethical, only the courts can decide 
what is admissible for use at trial. 
Those courts which favor broad discov- 
ery over attorney-client privilege pro- 
tection will regard the inadvertently 
disclosed material like “a diamond in 
the rough” and allow the use of such 
materials to the fullest extent possible. 
Courts which regard the attorney- 
client privilege to be paramount over 
the negligent, inadvertent disclosure 
by attorneys of privileged materials 
will feel more confident that such cli- 
ent’s confidential communications and 
strategies should be protected from 
inadvertent mistakes, such as dialing 
errors in facsimile transmissions and 
similar innocent mistakes. 


Suggested Approach to 
Inadvertent Disclosure 

It is very important to be mindful of 
the pitfalls of inadvertent disclosure 
of attorney-client privileged documents. 
The efforts taken to avoid inadvertent 
disclosure of privileged material will 
be important when most courts are 
presented for decision the issue of im- 
plied waiver of the privilege. At the 
inception of litigation, all counsel should 
endeavor to reach agreement and exe- 
cute written stipulations with all coun- 
sel concerning procedures to be used 
and proper remedies for inadvertently 
disclosed attorney-client information. 
In federal court litigation, an agree- 
ment not to waive the attorney-client 
privilege should be in place before 
beginning mandatory disclosure un- 
der Rule 26 of the Federal Rules of 
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Civil Procedure and general discovery 
pursuant to Rules 30 through 36. One 
form of agreement is provided below: 


Sample Agreement 

NOW THEREFORE IT IS HEREBY 
STIPULATED AND AGREED: that acci- 
dental production or any other inadvertent 
disclosure through erroneous facsimile trans- 
mission, electronic mail or other mistaken 
transmission by mail or otherwise of any 
document protected by the attorney-client 
privilege or attorney work product privilege 
shall not constitute a waiver of either privi- 
lege by the inadvertent producing party. It 
is further agreed that no inadvertent disclo- 
sure of such privileged material shall preju- 
dice the rights of the producing party in the 
assertion of the applicable privilege and 
request for prompt return of the inad- 
vertently produced documents or other 
material. 


Additionally, because precautions 
taken to avoid inadvertent disclosure 
of attorney-client privileged documents 
will be central to the court’s decision 
concerning implied waiver of the privi- 
lege, further steps are suggested to 
remedy inadvertent disclosure when 
agreement between counsel is not an 
available option. 

1) Use color-coded tags to conspicu- 
ously denote documents which are at- 
torney-client privileged. As documents 
are compiled for document production 
pursuant to mandatory disclosure or 
formal discovery, all documents assem- 
bled should be reviewed to set aside 
privileged documents under the direc- 
tion or supervision by an attorney 
responsible for the litigation; 

2) Never completely delegate author- 
ity to review the document to staff 
members because inadvertent disclo- 
sure will ultimately be the problem of 
the attorney of record. Prior to produc- 
tion, the responsible attorney (or at 
least an attorney experienced in large- 
volume document production) should 
double-check the work of those assisting 
in the review of materials to be pro- 
duced to ensure that no privileged 
documents have slipped through in 
voluminous document production cases. 
Note the time spent taking these pre- 
cautionary measures by staff members 
and screening attorneys; and 

3) Never allow opposing counsel to 
inspect documents before they have 
been screened.*® 


Conclusion 

As the practice of law becomes more 
technologically complex, litigants may 
be forced to pay an increasingly high 


price for inadvertent disclosure of at- 
torney-client privileged information. 
Stipulations providing reciprocal pro- 
tection for all parties may avoid great 
expenditures of time and money to 
deal with the consequences of inadver- 
tent disclosure of privileged informa- 
tion. There will be no substitute for 
careful scrutiny before document pro- 
duction. Extensive training of support 
personnel who compile and transmit 
documents, letters, and memoranda is 
essential. The law in the area of waiver 
of attorney-client privilege will war- 
rant close attention by the practi- 
tioners and careful monitoring as case 
law develops in federal and state cir- 
cuit courts of appeal and trial courts. 
Most importantly, if the true meaning 
of privilege is to protect confidentiality, 
more courts should consider the ABA 
approach, favoring retention of the 
attorney-client privilege in cases of 
inadvertent disclosure, and endeavor 
to put the horse back into the barn by 
utilizing the above-cited recommenda- 
tions. 0 
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n recent years, there has been 
a plethora of popular and in- 
tellectual discussion on the 
need to simplify the Internal 
Revenue Code.! Of the Code’s 1,339,999 
words,” the ones addressing the part- 
nership provisions are among the most 
complex.’ One such provision is §704(c) 
and the regulations promulgated there- 
under. This article will provide practi- 
tioners with a primer on §704(c), its 
regulations, and the planning op- 
portunities they present.5 


Basic Concepts 
Section 704(c) generally addresses 
the tax consequences of a partner’s 
contribution of appreciated property 
to a partnership. Part of the difficulty 
of comprehending the §704 regulations 
is that they presuppose knowledge of 
two essential partnership accounting 
concepts that are easily learned (and 
easily forgotten), “book capital ac- 
counts” and “tax capital accounts.” 
“Book capital accounts” are book- 
keeping records that reflect the part- 
ners’ equity interest in the partnership. 
This account will equal the net amount 
that a partner would be entitled to 
receive (or, in the case of a negative 
book capital account, the amount of 
money that the partner would be obli- 
gated to pay) upon liquidation. In order 
to properly and continuously reflect the 
partners’ equity interests, book capital 
accounts must be adjusted over time.® 
“Tax capital accounts,” on the other 
hand, are accounts that equal a part- 
ner’s basis in his or her partnership 
interest (i.e., the outside basis) where 
there are no partnership liabilities. 
Like capital accounts, the outside basis 
is not a fixed quantity; rather, it is 
adjusted for events which ultimately 
affect a partner’s tax liability.” 
The importance of this fundamental 
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distinction between book and tax capi- 
tal accounts is that, upon a contribu- 
tion of appreciated property to a partner- 
ship, the book capital account will be 
different than the tax capital account. 
The former will equal the fair market 
value or “book value” of the property 
contributed, while the latter will equal 
its adjusted basis. Where the fair mar- 
ket value of the property at the time 
of contribution is greater than its ad- 
justed basis, the excess of the fair 
market value over the adjusted basis 
is referred to as “built-in gain.” 


Purpose of Provision 

The partnership provisions of the 
Internal Revenue Code in general, and 
§704(c) in particular, attempt to pre- 
vent partnerships from making alloca- 
tions that might be inconsistent with 
the underlying economic arrangement 
of the partnership and that might 


THE FLORIDA BAR JOURNAL/OCTOBER 1995 73 


thereby produce distorted tax conse- 
quences. 

For example, assume a partnership 
has two partners, A and B. Assume 
that A contributes $50,000 in cash to 
the partnership, while B contributes 
land with an adjusted basis of $40,000 
and a fair market value of $50,000 to 
the partnership. The land was held for 
sale to customers in the ordinary course 
of business. Both partners receive a 
50 percent interest in capital, profits, 
and losses in return for their contribu- 
tions. If, in year 2, the partnership sold 
the land for $50,000, the partnership 
would realize an ordinary gain of 
$10,000,8 of which the partners would 
each receive a $5,000 distributive share. 
If, in year 3, the partnership liquidated 
by distributing $50,000 cash to each 
partner, A would realize a long-term 
capital loss of $5,000, while B would 
realize a long-term capital gain of 
$5,000.9 

Section 704 (c) is designed to address 
the character and timing distortions 
illustrated by the above example. B, 
the partner contributing property (the 
“contributing partner”), should have 
recognized $10,000 of ordinary income 
in year 2, when the property was sold. 
Instead, B has been able to defer and 
recharacterize $5,000 of income. On 
the other hand, A, the noncontributing 
partner, has been forced to recognize 
$5,000 of ordinary income in year 2, 
which is offset by a long-term capital 
loss in year 3 (that may be of limited 
tax benefit to him). 

The significance of these distortions 
and the potential for planning opportu- 
nities in relation thereto is apparent 
(e.g., if B was in a higher tax bracket 
than A, or if A wanted to generate 
capital losses). However, notwith- 
standing the fact that §704(c) purports 
to limit such distortions and planning 


opportunities, significant planning op- 
portunities in relation to the contribu- 
tion of appreciated property to a part- 
nership may still exist. 


Mechanics of Operation 

Section 704(c) grants authority to 
the secretary to prescribe regulations 
for allocating tax items among the 
partners with respect to property con- 
tributed to a partnership so as to take 
into account the built-in gain or loss. 
The §704(c) regulations require a part- 
nership to use any “reasonable” method 
of making allocations so that the con- 
tributing partner will receive the tax 
benefits and burdens of any built-in 
gain or loss. The three methods deemed 
to be “reasonable” are the traditional 
method, the traditional method with 
curative allocations, and the remedial 
allocation method.!° 

Section 704(c) applies to property 
contributed to a partnership if, at the 
time of its contribution, its book value 
is different from the contributing part- 
ner’s adjusted tax basis.!1 When there 
is such a disparity, the next step in 
applying all three allocation methods 
is to determine the amount of built-in 
gain or loss. As explained earlier, built- 
in gain on §704(c) property is simply 
the excess of the property’s book value 
over the contributing partner’s adjusted 
tax basis.!2 


e The Three Methods 

All three methods are highly techni- 
cal and do not lend themselves to a 
short summary. Rather than introduce 
the three methods in isolation (and to 
avoid simply reiterating the regulatory 
rules), the basic §704(c) concepts will 
be presented in the context of an exam- 
ple and systematically applied to all 
three methods. 


Example 1: A and B form a partner- 
ship and agree that each will be allo- 
cated 50 percent of partnership items. A 
contributes land (“Blackacre”) with an 
adjusted basis of $4,000, and a fair 
market value of $10,000. B contributes 
land with an adjusted basis and book 
value of $10,000. At the end of the first 
year, the partnership sells Blackacre 
for $9,000, recognizing a capital gain 
of $5,000!3 and a book loss of $1,000.14 
During the course of the first year 
there has been $1,000 of operating 
income. 


e The Traditional Method 

Under the traditional method, when a partnership sells §704(c) property and 
recognizes gain or loss, the built-in gain or loss is allocated to the contributing 
partner.!5 However, the total income, gain, loss, and deduction allocated to the 
partners for a taxable year with respect to a property cannot exceed the total 
partnership income, gain, loss, or deduction with respect to the property for the 
taxable year. This limitation, referred to as “the ceiling rule” (since it imposes 
a “ceiling” on the proper allocations), is the basis for the critical distinction 
among the three methods (as will be discussed more fully below).!& 

Under our example, the built-in gain ($6,000) would be allocated to the 
contributing partner. However, the ceiling rule would limit the total gain 
allocated to the partners for a taxable year to the total gain with respect to the 
property ($5,000). Thus, $5,000 would be allocated to A, while A and B each 
would be allocated $500 of book loss. The effect upon the partners’ respective 
capital accounts would be as follows: 


A B 
Book Tax 
10,000 10,000 

(500) 0 
500 500 500 
9,500 10,000 10,500 


e The Traditional Method with Curative Allocations 

The traditional method with curative allocation is operationally identical to 
the traditional method except when the application of the ceiling rule produces 
a disparity between the book and tax capital accounts of noncontributing 
partners. Where such distortions have been created, the traditional method has 
no correcting mechanism. In contrast, the traditional method with curative 
allocation authorizes the partnership to make reasonable “curative allocations” 
to reduce or eliminate such disparities.!7 

As defined in the regulations, “curative allocations” are allocations of income, 
gain, loss, or deduction for tax purposes that differ from the partnership’s 
allocation of the corresponding book item.18 

In this case, therefore, the traditional method with curative allocations would 
correct the disparity between B’s book and tax capital account by allocating to 
him $500 less of operating income for tax purposes (and correspondingly by 
allocating to A an additional $500 of such income) as follows: 


A B 
Tax Tax 
4,000 10,000 
5,000 0 
1,000 0 
10,000 10,000 10,000 


Book 

10,000 
(500) 
500 

10,000 


Tax 
4,000 
5,000 


Initial contribution 
Sale 

Operating income 
Total 


Book 

10,000 
(500) 
500 

10,000 


Initial contribution 
Sale 

Operating income 
Total 


e The Remedial Method 

The remedial method is very much like the traditional method with curative 
allocations. Both methods differ from the traditional method only where the 
ceiling rule has resulted in disparities between a noncontributing partner’s 
book and tax capital accounts.!9 However, there are certain significant 
differences between these two methods. 

The most significant distinction is that while curative allocations correct such 
disparities by making offsetting tax allocations of actual items of partnership 
income or deduction, remedial allocations rectify such disparities by making 
tax allocations of income or gain created by the partnership, which are then 
offset by tax allocations of loss or deduction created by the partnership.2° In 
the instant case, for example, the remedial allocation method would correct B’s 
book/tax disparity by creating $500 of capital loss, and by making offsetting 
remedial allocations to A of an additional $500 of capital gain. Thus, capital 
accounts would be adjusted as follows under the remedial method. 


A 


Tax 
4,000 
5,000 

500 
500 


10,000 


Initial contribution 
Sale 

Operating income 
Remedial allocation 
Total 
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B 
ae Book Tax Book 
ef 10,000 10,000 10,000 
2 (500) 0 (500) 
500 500 500 
__| 0 (500) 0 
10,000 10,000 10,000 


Planning Opportunities 

As the examples indicate, the man- 
ner in which tax allocations are made 
under §704(c) varies significantly with 
the choice of the particular allocation 
method. Thus, the same partners, un- 
der identical circumstances, will have 
different tax positions at the end of 
their first year of operation depending 
on the particular allocation method 
chosen. 

In a very real sense, the traditional 
allocation method is clearly the most 
advantageous to A in that A effectively 
has deferred recognition of a portion 
of the built-in gain. Under either of the 
other two methods, A would be forced 
to recognize $6,000 of income by the 
end of year 1. Notwithstanding this 
similarity, the curative method and the 
remedial method are not equivalent 
from A’s perspective. While the tradi- 
tional method with curative adjust- 
ments would eliminate the distortion 
caused by the ceiling rule by reallo- 
cating $500 of actual operating income 
from A to B, the remedial method 
would ensure that the entire built-in 
gain on the contributed asset is allo- 
cated to the contributing partner by 
allocating $500 of “phantom” capital 
gain to A. Therefore, A normally would 
prefer to receive $1,000 of actual oper- 
ating income rather than $500 of oper- 
ating income and $500 of “phantom” 
capital gain. 

It is precisely because of this possi- 
bility of “phantom” income, that the 
remedial method generally will be the 
least attractive to contributing part- 
ners.2! On the other hand, the tradi- 
tional method generally will be the 
most beneficial to contributing part- 
ners, as it sometimes will enable them 
to shift temporarily a portion of the 
built-in gain to the noncontributing 
partners.?2 

Because the potential for disparate 
tax consequences stems from the choice 
of the particular allocation method, tax 
advisors should be aware of, and en- 
gage in, a complete analysis of the 
effects of the three §704(c) allocation 
methods. The importance of this can- 
not be overstated. Presently, many 
partnership agreements simply con- 
tain a provision providing that “alloca- 
tions with respect to contributed prop- 
erty shall be made in accordance with 
Code section 704(c) and the regulations 
thereunder.” Although this is certainly 
acceptable, it is equally clear that such 


drafting may fail to account for the fact 
that it might be difficult to get partners 
to agree on an appropriate allocation 
method at some future date when they 
each might wish to adopt the method 
that best serves their individual eco- 
nomic interest.23 In addition, it is 
equally clear that, absent a more 
comprehensive projection of the effects 
of the various §704(c) methods, the 
practitioner risks triggering effects that 
are adverse to particular partners, or 
even worse, effects that are adverse to 
the partnership as a whole.”4 


The Anti-Abuse Rule 

Although the §704(c) regulations in- 
vite the sophisticated tax practitioner 
to realize tax savings for his or her 
clients, they also impose a significant 
limitation on this ability—the “anti- 
abuse rule.” 

Under the anti-abuse rule, the Serv- 
ice has retained the authority to deem 
allocations with respect to contributed 
property to be “unreasonable” (and to 
alter the allocations made by the part- 
nership), notwithstanding the fact that 
they are made in accordance with one 
of the three methods discussed herein. 
This rule applies if the contribution of 
property and the corresponding allo- 
cations of tax items with respect to 
such property are made “with a view 
to shifting the tax consequences of 
built-in gain or loss among the part- 
ners in a manner that substantially 
reduces the present value of the part- 
ners’ aggregate tax liability.”2° The 
regulations do not define what is meant 
by this phrase. Accordingly, this rule 
has been criticized as “troublesome” 
and overly “broad.” Although the fail- 
ure of the regulations to adequately 
define its terms undeniably creates a 
degree of uncertainty, a careful exami- 
nation of the examples in the regula- 
tions will reduce some of that uncer- 
tainty. 


Application to Family 
Limited Partnerships 

An interesting point that warrants 
mentioning in this context involves the 
effect of §704(c) upon the use of the 
family limited partnership as a wealth- 
shifting device. Generally, a family 
partnership enables partners to, within 
certain limits, allocate income from a 
high-bracket parent to a low bracket 
child. However, at least with respect 
to the built-in gain inherent in contrib- 


uted property, it appears that whether 
such wealth shifting is possible de- 
pends on the manner in which the 
transaction is structured. 

Let us examine two scenarios. In the 
first scenario, assume that a father and 
his two children are equal one-third 
partners in a family limited partner- 
ship. The father contributes property 
to the partnership with a basis of 
$4,000 and a fair market value of 
$10,000. The two children contribute 
nominal amounts of money to the part- 
nership. On the other hand, in the 
second scenario, assume the father 
transfers the property to the partner- 
ship (initially receiving all the general 
and limited partnership interests), and 
thereafter he transfers a 25 percent 
partnership interest to each of his two 
children. 

Clearly, in the first instance, the 
father should not be able to shift the 
built-in gain to his children.2 How- 
ever, in the second scenario, it appears 
that the father can successfully trans- 
fer the built-in gain to his children (at 
least with respect to the portion of the 
built-in gain proportionate to the inter- 
est transferred).27 Thus, although 
shifting the built-in gain is not as 
simple as making special allocations, 
it is possible for a partner to shift all 
or part of the built-in gain if he is 
willing to part with a proportionate 
part of his partnership interest. 


Conclusion 

This article has merely introduced 
some of the more important aspects of 
the §704(c) regulations. In order to 
properly take advantage of the plan- 
ning opportunities presented by §704(c), 
and to avoid any of its potential pit- 
falls, the practitioner must be aware 
of all the subtle nuances of these highly 
technical regulations.”° 0 


1 All statutory references in this article 
are to the Internal Revenue Code of 1986, 
as amended. 

2 Guy Gugliotta, Deciphering a Code 
That Is Mostly Just Taxing, CLeve. PLAIN 
Dea.er, Nov. 27, 1994, at 6C. 

3 For a biting commentary regarding the 
complexity of the partnership arena, see 
Foxman v. Commissioner, 41 TC 535, 550- 
551 (1964) (acq.), affd, 352 F.2d 466 (3d 
Cir. 1966) (containing the often-quoted re- 
mark, “The distressingly complex and con- 
fusing nature of the provisions of sub- 
chapter K present a formidable obstacle to 
the comprehension of these provisions with- 
out the expenditure of a disproportionate 
amount of time and effort. . . .”). 
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4 On December 22, 1993, the Internal 
Revenue Service (“Service”) issued final and 
temporary regulations under §704(c) (re- 
garding allocations with respect to appreci- 
ated or depreciated property contributed to 
a partnership). On December 28, 1994, the 
Service finalized the temporary regulations. 

5 Although this article necessarily has 
limited its scope to the planning opportuni- 
ties in relation to the contribution of appre- 
ciated property, similar opportunities exist 
in relation to the contribution of depreciated 
property. 

6 Treas. Reg. §1.704-1(b)(2)(iv) estab- 
lishes elaborate rules for adjusting a part- 
ner’s capital account. 

7 LR.C. §705. 

8 The gain equals the amount realized, 
$50,000, less the adjusted basis of $40,000. 
LR.C. §1001. 

® I.R.C. §§704, 705, and 731 govern the 
extent of gain or loss on distributions. 

10 It should be noted that the regulations 
also permit the use of any other reasonable 
allocation method. Treas. Reg. §1.704- 
3(a)(1). 

11 Treas. Reg. §1.704-3(a)(3)(i). 

12 Treas. Reg. §1.704-3(a)(3)(ii). 

13 This amount equals the $9,000 amount 
realized less the $4,000 tax basis. I.R.C. 
§1001. 

14 This amount equals the $9,000 amount 
realized less the $10,000 book amount. 

15 Treas. Reg. §1.704-3(b)(1). The tradi- 
tional method also requires that when the 
partnership has income, gain, loss, or de- 
duction attributable to §704(c) property, it 
must make appropriate allocations to the 
partners to avoid shifting the consequences 
of the built-in gain or loss. For example, if 
there are cost recovery deductions with 
respect to §704(c) property, the allocation 
of depreciation deductions takes into ac- 
count built-in gain or loss on the property 
(e.g., depreciation deductions are allocated 
to the noncontributing partners’ tax capital 
accounts up to the amount of book deprecia- 


tion allocated to such partners). Id. It should 
be noted that a detailed discussion of the 
treatment of depreciation deductions is be- 
yond the scope of this article. 

16 Treas. Reg. §1.704-3(b)(1). 

17 Treas. Reg. §1.704-3(c)(1). 

18 Td. 

19 Treas. Reg. §1.704-3(d)(1). 

20 In some cases, therefore, the tradi- 
tional method with curative allocations will 
be unable to fully correct disparities caused 
by the application of the ceiling rule in a 
single year. On the other hand, the remedial 
allocation method fully corrects any such 
disparities, by creating a remedial item of 
income, gain, loss, or deduction equal to the 
full amount of such difference and allocat- 
ing it to the noncontributing partner. 

21 As many commentators have pointed 
out, it is only in those circumstances where 
the contributing partner would not be ad- 
versely affected by allocations of “phantom” 
income, as would be true in the case of a 
tax-exempt contributing partner, that the 
contributing partner would not be averse 
to using the remedial method. See, e.g., 
Richard M. Lipton, The Final Section 704(c) 
Regulations: The Good and the Bad, 21 J. 
Rea EstaTe Taxation (1994). 

22 A corollary of this statement is that 
the traditional method generally will be the 
least beneficial to noncontributing partners. 

23 Indeed, it is conceivable that a partner 
adversely affected by the ultimate choice of 
allocation methods may threaten to file an 
inconsistent tax return. See John G. 
Schmalz and Mark B. Brumbaugh, Final 
Regulations on Contributed Property Under 
Section 704(c) Make Major Changes, 11 J. 
PARTNERSHIP TAXATION (1994). 

24 For an excellent discussion of the abil- 
ity of a partnership to achieve aggregate tax 
savings to the partners by choosing the 
appropriate allocation method under §704(c), 
see Steven M. Surdell, Maximizing the Choice 
of Methods Under the Final Section 704(c) 
Regulations, 12 J. PARTNERSHIP TAXATION 


“Have you ever given serious consideration to legally changing your name, Mr. Audit?” 


(1995). 

25 Treas. Reg. §§1.704-3(a)(10). 

26 Indeed, the general purpose of §§704(b) 
and (c) (and the corresponding regulations) 
is to preclude such artificial shifting of 
built-in gains. 

27 Treas. Reg. §1.704-3(a)(7) directly ad- 
dresses this planning strategy. Specifically, 
it provides that if a contributing partner 
transfers a partnership interest, built-in 
gain or loss must be allocated to the trans- 
feree partner as it would have been allo- 
cated to the transferor partner. It further 
states that if a contributing partner trans- 
fers a portion of his or her partnership 
interest, the share of the built-in gain or 
loss proportionate to the interest trans- 
ferred must be allocated to the transferee 
partner. 

28 Tllustrative of one of the many traps 
for the unwary involves the election for 
small disparities contained in Treas. Reg. 
§1.704-3(e). If a partner contributes prop- 
erty for which the book value does not differ 
from the adjusted basis by more than 15 
percent (and for which this disparity is less 
than $20,000), the partnership may elect 
not to apply §704(c) to the property. If, 
however, the partnership elects to apply 
§704(c), it might fall within the anti-abuse 
rule (in which case the allocations might 
be deemed to be unreasonable). This curious 
result is an outgrowth of the lack of integra- 
tion of the anti-abuse rule and the exception 
for small disparities. 
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TRIAL LAWYERS FORUM 


Removal to Federal Court on the 


Basis of Diversity Jurisdiction: 
The “Amount in Controversy” Controversy 


onresident defendants in 

state court civil actions 

frequently desire to re- 

move cases to federal 
court. They may have resources supe- 
rior to their opponents and, therefore, 
expect to have an advantage in the 
typically slower and more expensive 
federal forum. Alternatively, nonresi- 
dent defendants may fear a state court 
bias and believe that federal court is a 
more neutral forum. Regardless of why 
a defendant may wish to remove the 
case, the defendant faces several 
problems if the basis of federal 
jurisdiction is the diversity of citizen- 
ship of the parties and the complaint, 
as is typical, alleges damages “in ex- 
cess of $15,000” the Florida circuit 
court jurisdictional amount. 

Removal is by no means automatic. 
Removal is a creature of statute, gov- 
erned by 28 U.S.C. §§1441-1452. These 
statutes are strictly construed against 
removal.! The defendant must file a 
notice of removal that contains a “short 
and plain statement of the grounds for 
removal.”2 The test for removability is 
whether the state lawsuit could have 
been brought originally in federal 
court. While jurisdiction may be on 
the basis of the existence of a federal 
question or diversity of citizenship, 
the removing defendant has the bur- 
den of establishing by the preponder- 
ance of the evidence that the case is 
removable.5 

The removing party must clear sev- 
eral statutory obstacles in order to 
properly remove the case and defeat 
any motions for remand. Section 1445 
enumerates categories of actions that 
are per se nonremovable, such as ac- 
tions brought against common carriers 
or railroads. Of course, there must be 
complete diversity of citizenship, such 
that no plaintiff and defendant are 


The standard for 
determining at 
what point a 
diversity case is 
removable should be 
certain and definite, 
not subject to 


interpretation 
and doubt 


by Charles A. Carlson 


citizens of the same state.® Further, a 
defendant who is a citizen of the state 
in which the action is brought cannot 
remove, even if the parties have di- 
verse citizenship.? However, it is the 
interplay between the defendant’s obli- 
gation to prove that the requisite 
amount in controversy is present and 
the defendant’s obligation to timely 
remove under the statute that presents 
the most difficult problem in the re- 
moval context. 


The Problem 

By statute, the defendant must re- 
move within 30 days after receiving 
the complaint, unless the basis for 
federal jurisdiction cannot be “ascer- 
tained” from the complaint.® In that 
event, the defendant must file its re- 
moval notice within 30 days after re- 
ceiving “an amended pleading, motion, 
order or other paper from which it may 


be first ascertained that the case is one 
which is or has become removable.”? 
Thus, removability that can be “ascer- 
tained” from the complaint or “other 
paper” commences a 30-day time clock 
within which the defendant must re- 
move or be forever barred from doing 
so. Moreover, a diversity jurisdiction 
action may not be removed after one 
year following the commencement of 
the action, under any circumstances.!° 

Upon removal, the defendant has the 
burden of proving that the $50,000 
amount in controversy component of 
diversity jurisdiction is met.!! Gener- 
ally, the amount claimed by the plain- 
tiff will control the issue of the amount 
in controversy.!2 Where the amount of 
damages alleged in the complaint is in 
excess of $50,000, there is no “prob- 
lem”; the case is removable when the 
complaint is received. However, the 
typical civil complaint filed in Florida 
will not articulate the actual amount 
of money at issue in the case. Instead, 
the complaint will usually contain the 
allegation that the plaintiff seeks only 
“damages in excess of $15,000,” the 
jurisdictional threshold for circuit 
courts. 

In the majority of cases, the defen- 
dant may have some idea of the range 
of potential damages from the nature 
and severity of the harm or injuries 
alleged. However, a defendant desiring 
to remove is in a quandary when the 
complaint in question merely “hints” 
that the amount in controversy exceeds 
$50,000. On one hand, “clues” in the 
complaint may appear to be insuffi- 
cient to satisfy the defendant’s burden 
of proving that the amount in con- 
troversy exceeds $50,000. On the other 
hand, if the defendant delays removal 
until it receives discovery responses or 
other papers which unequivocally es- 
tablish the amount in controversy, the 
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defendant runs a great risk. The court 
may find that, in retrospect, the clues 
in the complaint were sufficient to 
establish the amount in controversy, 
and remand because removal was un- 
timely. 

Courts and lawyers have struggled 
with the question of whether the re- 
movability of a case can be “ascer- 
tained,” and if so, when. Describing the 
case law in this area as “unsettled” is 
an understatement. Under §1447(d), a 
federal district court’s order remand- 
ing a case to the state court from which 
it was removed is not reviewable on 
appeal or otherwise. This has resulted 
in a lack of appellate guidance and 
inconsistency among the rationales ex- 
pressed in published decisions in this 
area. 


Applicable Authorities 

Several cases adopt an approach 
that provides some level of certainty 
concerning whether a complaint that 
is indeterminate concerning the amount 
in controversy is removable. In Gaitor 
v. Peninsular & Occidental Steamship 
Company, 287 F.2d 252 (5th Cir. 1961), 
the complaint alleged damages “in ex- 
cess of $5,000” at a time when the 
federal jurisdictional amount was 
$10,000. Id. at 253. The defendant 
removed the action on the basis of 
diversity jurisdiction. Jd. The appellate 
court ruled that the case should have 
been remanded because the complaint 
failed to establish the jurisdictional 
amount. Jd. at 254. The court reasoned 
that a nonremovable complaint could 
be converted into a removable one only 
by the voluntary act of the plaintiff. 
Id. Further, the court pointed out that 
the case could later be removed upon 
a timely petition after receipt of some 
“other paper” from which it could be 
ascertained that the case had become 
removable. Id. at 255. 

Similarly, Bonnell v. Seaboard Air 
Line Railroad Company, 202 F. Supp. 
53 (N.D. Fla. 1962), involved removal 
of a state court complaint with an 
indeterminate amount in controversy. 
Id. at 54. Plaintiff argued that the case 
should be remanded because defendant 
failed to remove the action within 30 
days after receiving a demand letter 
seeking an amount in excess of the 
federal jurisdictional amount, and af- 
ter deposing plaintiff's physician, who 
testified to the extent of plaintiff's 
disability. Jd. The court held that the 


Courts and lawyers 
have struggled with 
the question of 
whether the 
removability of a 
case can be 
“ascertained, and if 
so, when 


demand letter did not constitute an 
“other paper” as contemplated by the 
statute. Id. at 55. Moreover, the court 
reasoned that the defendant should not 
be required to translate a percentage 
of disability into dollars and cents. Id. 
The court held that the case was timely 
removed since a petition was filed 
within the statutory time limit after 
the defendant received a response to 
discovery admitting that the requisite 
amount in controversy was at issue. Id. 

Gaitor, Bonnell, and other cases!4 
suggest that, unless the amount in 
controversy is readily ascertainable 
from the face of the complaint, the case 
is not removable. Under this line of 
cases, the defendant is not required to 
translate injuries into dollars, or guess 
whether “clues” in an otherwise indefi- 
nite complaint make the amount in 
controversy “ascertainable.” As long 
as the amount of the claim is indeter- 
minate from the face of the complaint, 
the time for removal does not com- 
mence until the defendant receives an 
amended pleading or some “other pa- 
per” which demonstrates that the claim 
is for an amount in excess of the federal 
jurisdictional threshold. Under these 
authorities, the defendant can conduct 
discovery to obtain some “other paper” 
which will conclusively establish the 
existence of the jurisdictional amount 
prior to filing its removal notice, with- 
out the risk of missing the 30-day 
deadline. 

Other cases, such as Richman v. 
Zimmer, Inc., 644 F. Supp. 540 (S.D. 
Fla. 1986), utilize a much different 
analysis. In Richman, the state court 
complaint claimed damages for inju- 
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ries resulting from a defective hip 
replacement. Jd. The plaintiff alleged 
damages consisting of medical ex- 
penses, aggravation of a pre-existing 
injury, pain and suffering, disability, 
disfigurement, impairment of working 
ability, mental anguish and loss of 
enjoyment. However, the complaint al- 
leged only that the amount of damages 
exceeded $5,000, the then-existing 
jurisdictional amount for circuit court. 
Id. at 541. 

Within 10 days after being served 
with the complaint, defendant served 
a request for admission asking plaintiff 
to admit that the damages he sought 
exceeded the then-applicable $10,000 
federal jurisdictional amount. Jd. De- 
fendant filed its removal notice three 
days after receiving plaintiffs response 
admitting that fact. Jd. In its motion 
to remand, plaintiff argued that the 
presence of the requisite amount in 
controversy was ascertainable from the 
complaint and that, therefore, the re- 
moval was untimely. The district court 
agreed and held: 


[W]here a fair reading of the complaint in 
a state suit based on serious personal 
injuries places the defendant on notice as 
to the substantial amount of damages in- 
volved, the defendant should be aware that 
the claim is removable even though the 
plaintiff merely alleges the state court’s 
minimum jurisdictional amount. 


Id. at 542. Therefore, the defendant in 
Richman was effectively denied a fed- 
eral forum, even though it appears 
there was jurisdiction, and the case 
was properly removed under Gaitor 
and Bonnell. Other cases also construe 
§1446 to impose upon the defendant 
an obligation to remove the case within 
30 days of service if “clues” in the 
complaint suggest the requisite amount 
in controversy is present, or to other- 
wise act affirmatively to determine the 
amount in controversy. !5 

Numerous cases,!§ as well as a lead- 
ing federal practice treatise,!7 suggest 
that courts should consider “facts dis- 
closed on the record as a whole” in 
determining whether the amount in 
controversy requirement is met. Ac- 
cording to these authorities, the defen- 
dant may include in its removal notice 
evidence tending to prove that the 
allegations in the complaint translate 
into a claim with a value in excess of 
$50,000. In practice, such evidence 
might consist of affidavits to establish 


; 


the defendant’s exposure, records of 
verdicts for similar claims in the locale, 
or documentary proof of the value of 
the damages claimed. !® 

Cases such as Gaitor and Bonnell 
suggest that the “record” that can be 
considered by the district court is lim- 
ited to the complaint or a statutory 
“other paper.” Various interpretations 
of the phrase “other paper” that appear 
in the cases make even this seemingly 
simple proposition complicated. Some 
cases consider “other paper” to include 
only papers that are a part of formal 
state court proceedings, which exist 
by virtue of state court processes, in- 
cluding discovery responses, statutory 
offers of judgment, and the like.’ 
Other cases construe the phrase more 
broadly, to include correspondence be- 
tween counsel, telephone conversations 
between counsel, or even new case 
law.20 

Cases that take the Richman ap- 
proach when considering whether a 
case has been properly removed, and 
cases which broadly define the “other 
paper” from which removability may 


be ascertained, create a tremendous 
amount of uncertainty. Under these 
cases, neither the plaintiff nor the 
defendant can determine with certainty 
whether an action is removable or 
when it has become removable. 


A Rational Approach 

The standard for determining at what 
point a diversity case is removable 
should be certain and definite, not 
subject to interpretation and doubt. 
This standard exists in the Gaitor, 
Bonnell, and other similar decisions. 
Under these cases, “removability” must 
be ascertainable, without extrapola- 
tion or extrinsic evidence, from a plain 
reading of the complaint, or from a 
statutory “other paper” that is served 
by the plaintiff as part of formal court 
processes, before the time for removal 
commences. The certainty that accom- 
panies this standard is enhanced by 
limiting the “other paper” that may be 
considered in connection with removal 
to those papers formally generated as 
part of the state court proceedings. 
Under this standard, defendants can 
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be certain that they are not waiving 
their right to remove the case by 
serving discovery and awaiting a re- 
sponse when the complaint does not 
specifically allege damages in excess 
of $50,000. Similarly, plaintiffs can 
know whether the actions they file are 
removable, without question. 

If courts consistently applied these 
rules, defendants, after confirming that 
no express claim in excess of $50,000 
has been stated in the complaint, could 
direct discovery to plaintiff to deter- 
mine the amount in controversy with 
certainty. After receiving responses, 
the defendant could then decide to 
remove or not, without fear that a 
court will later decide that removal 
was untimely because the complaint 
contained “clues” that the case was 
removable. Plaintiffs with claims for 
damages under $50,000 could avoid a 
costly and drawn out sojourn into fed- 
eral court by expressly stating the 
amount at issue in the complaint?! or 
in discovery. Finally, federal courts 
could avoid weighing and balancing 
evidence when considering removal no- 
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tices by focusing exclusively on the 
plain allegations of the complaint, or 
clear statements in motions or other 
court papers served as part of the state 
court process. 

However, while the inconsistency 
among cases in this area exists, defen- 
dants should proceed under the safest 
course of action. Under Richman and 
similar cases, removing later rather 
than sooner may result in a ruling that 
the defendant removed too late and is 
forever barred from federal court. These 
cases encourage, and even require, 
defendants to remove within 30 days 
of receiving the initial complaint if the 
defendant in good faith believes that 
the complaint suggests that the amount 
in controversy exceeds $50,000. If a 
defendant proceeds in this manner, it 
should include in its removal notice all 
available extrinsic evidence tending to 
prove that the requisite amount in 
controversy requirement is satisfied. 
While a defendant who, following Rich- 
man, removes within 30 days of receiv- 
ing the complaint may be remanded 
back to state court if the court, apply- 
ing Gaitor or Bonnell, finds that the 
amount in controversy has not been 
met, the defendant may remove again 
after receiving a paper that reflects the 
requisite amount in controversy. This 
is clearly the more prudent course of 
action under the current state of the 
law. O 


1 Burns v. Windsor Insurance Company, 
31 F.3d 1092, 1095 (11th Cir. 1994); Essen- 
son v. Coale, 848 F. Supp. 987, 988 (M.D. 
Fla. 1994). 

228 U.S.C. §1446 (1994). 

3 Burns v. Windsor Insurance Company, 
31 F.3d at 1095. 

428 U.S.C. §1441 (1994). 

5 Burns v. Windsor Insurance Company, 
31 F.3d at 1094, quoting McNutt v. General 
Motors Acceptance Corp., 298 U.S. 178, 189 
(1936). 

6 Strawbridge v. Curtis, 7 U.S. 267 (1806). 

728 U.S.C. §1441(b) (1994). 

8 28 U.S.C. §1446(b) (1994). 

9 Td. 

10 Td. 

11 28 U.S.C. §§1332(a) and 1441(a) (1994). 

12 St. Paul Mercury Indemnity Co. v. Red 
Cab Co., 303 U.S. 283, 288 (1938); Burns v. 
Windsor Insurance Company, 31 F.3d at 
1095; Gaitor v. Peninsular and Occidental 
Steamship Company, 287 F.2d 252, 254 (5th 
Cir. 1961). 

13 See, e.g., Gaitor v. Peninsular & Occi- 
dental Steamship Company, 287 F.2d at 
255. 

14'See, e.g., Essenson v. Coale, 848 F. 
Supp. at 989; Fleming v. Colonial Stores, 
Inc., 279 F. Supp. 933, 934 (N.D. Fla. 1968); 
Carroll Construction Company v. Reneau, 
279 F. Supp. 715, 717 (N.D. Fla. 1968). 

15 See, e.g., Marcel v. Pool Company, 5 
F.3d 81, 84 (5th Cir. 1993); Marler v. Amoco 
Oil Co., Inc., 793 F. Supp. 656, 659 (E.D.N.C. 
1992); Central Iowa Agri-Systems v. Old 
Heritage Advertising and Publishers, 727 
F. Supp. 1304, 1305 (S.D. Iowa 1989); 
Turner v. Wilson Foods Corp., 711 F. Supp. 
624, 626 (N.D. Ga. 1989). 

16 See, e.g., Fontenot v. Global Marine, 
Inc., 703 F.2d 867, 871, n.7 (5th Cir. 1983); 
Bankers Life and Casualty Company uv. 
Namie, 341 F.2d 187, 188-89 (5th Cir. 
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1965); Calloway v. BASF Corp., 810 F. 
Supp. 191, 193 (S.D. Tex. 1993); Calderman 
v. Remington Arms Co., 734 F. Supp. 1527, 
1528 (S.D. Iowa 1990). 

1714A C. Wricut, A. MILLER and D. 
Cooper, FEDERAL Practice & PROCEDURE 
§3725, at 423 (2d ed. 1985). 

18 The defendant’s ability to resort to such 
extrinsic evidence to demonstrate remov- 
ability is a double-edged sword. The plain- 
tiff may use similar evidence in a motion 
to remand to demonstrate that such informa- 
tion was available to a defendant who did 
not remove within 30 days of receiving the 
complaint, and that the defendant did not 
timely remove. 

19 See Gilardi v. Atchison, Topeka & Sante 
Fe Railroad Co., 189 F. Supp. 82, 85 (N.D. 
Ill. 1960) (“other paper” refers to papers 
that are “part and parcel of the state court 
proceedings”). See also Phillips v. Allstate 
Insurance Co., 702 F. Supp. 1466, 1469 
(C.D. Cal. 1989) (§1446(b) limited to papers 
generated within the state court action); 
Essenson v. Coale, 848 F. Supp. at 990 
(quoting Gilardi). 

20 See Smith v. Burroughs Corp., 670 F. 
Supp. 740, 741 (E.D. Mich. 1987) (US. 
Supreme Court decision constitutes “other 
paper”); Mike Silverman & Associates v. 
Drai, 659 F. Supp. 741, 745 (C.D. Cal. 1987) 
(actual notice from telephone conversations 
with opposing counsel sufficient to trigger 
30-day removal period); Central Iowa Agri- 
Systems v. Old Heritage Advertising and 
Publishers, 727 F. Supp. at 1305 (“other 
paper” includes pre-suit demand letter). 

21 The 11th Circuit Court of Appeals has 
recently held that, when removing a com- 
plaint which specifically states that the 
amount in controversy is less than the 
federal requirement, the defendant must 
prove to a legal certainty that the state 
court claim is in fact for more than $50,000. 
Burns v. Windsor Insurance Company, 31 
F.3d at 1095. Accordingly, the plaintiff, to 
a limited extent, can control the disposition 
of the case upon removal through careful 
drafting of the complaint. 
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APPELLATE PRACTICE & ADVOCACY 


Nonfinal Review of Insurance Coverage Issues: 
Wading Through the Quagmire 


uestions concerning in- 

surance coverage can 

arise in several ways dur- 

ing litigation. Someone 

sued for negligence, for 
example, may file a third party com- 
plaint against his or her liability in- 
surer to determine whether insurance 
covers the potential liability. Or the 
defendant may file an independent 
action seeking coverage or demanding 
that the insurer defend it in the under- 
lying litigation. Another example is 
when an insured who suffers a loss 
brings a “first party” action against its 
insurer to recover under the policy. 
Whether orders determining coverage 
in such cases can be reviewed before a 
final judgment is unclear under cur- 
rent law. This article proposes that the 
posture of the case when coverage is 
determined, and the relative positions 
of the insured and the insurer as par- 
ties, should determine whether and 
how such orders may be reviewed. 
Such a test is logical, practical, and 
based on the plain reading of the rules. 


Nonfinal Appeals in 
Third Party Cases 

The most common situation involv- 
ing insurance coverage is where a plain- 
tiff sues a defendant, and the defen- 
dant files a third party complaint 
against its insurer seeking coverage for 
the potential liability. In such cases 
review is not available under Rule 
9.130. Travelers Ins. Co. v. Bruns, 443 
So. 2d 959 (Fla. 1984). In Bruns the 
plaintiff sued both the alleged tortfea- 
sor and her insurer. Insurance cover- 
age was disputed, and the trial court 
issued a summary judgment determin- 
ing that coverage existed. The insurer 
appealed the order under Rule 
The Florida Su- 
preme Court held that a finding of 


The interlocutory 
appellate review of 
orders determining 
insurance coverage, 
whether by nonfinal 

appeal or by 

common law 
certiorari, should 

depend on the 


context 


by Raoul G. Cantero Ill 


coverage does not determine “the issue 
of liability in favor of a party seeking 
affirmative relief.” Id. at 960. The 
court noted that the purpose of Rule 
9.130 is to limit the number of appeal- 
able nonfinal orders. Jd. at 961. Appel- 
late review of such orders wastes judi- 
cial resources and needlessly delays 
final judgment. 

In Bruns, the order determining 
coverage did not determine “liability 
in favor of a party seeking affirmative 
relief” for two reasons. First, the order 
only established the insurer’s potential 
liability to pay the plaintiff in the 
event a judgment is rendered against 
the insured. The insured could ulti- 
mately obtain judgment in its favor; 
the insurer would then have no obliga- 
tion to pay under the policy.? Second, 
the order did not provide affirmative 
relief because the relief requested was 
defensive in nature.? 


In some circumstances, however, an 
order determining insurance coverage 
does determine an issue in favor of the 
party seeking affirmative relief. A de- 
fendant in a lawsuit may file a third 
party complaint seeking to have the 
insurer defend it in the underlying 
litigation. In such cases, an order de- 
termining an insurer’s duty to defend 
the insured in the action immediately 
enforces an insurer’s performance un- 
der a policy. Unlike other orders deter- 
mining coverage, such orders do deter- 
mine “liability in favor of a party 
seeking affirmative relief” because the 
insured seeks specific performance un- 
der an insurance policy, and the order 
grants it. While the insured was not 
seeking affirmative relief in the main 
action, it is seeking affirmative relief 
against the insurer: performance of the 
contractual obligation to defend the 
insured in the underlying lawsuit. At 
least one court has reluctantly ac- 
knowledged a possible right to appeal 
under Rule 9.130 in such cases.4 Most 
courts, however, have blindly followed 
Bruns, which did not involve or even 
discuss an insurer’s duty to defend, 
and have not allowed nonfinal appeals 
from such orders.® 


Certiorari Review in 
Third Party Cases 

Assuming Rule 9.130 does not per- 
mit nonfinal appeals from orders deter- 
mining insurance coverage in third 
party cases, the issue remains whether 
such orders can be reviewed by petition 
for writ of common law certiorari.* The 
standard for such review is whether 
the order departs from the essential 
requirements of law and whether the 
remedy by plenary appeal is inade- 
quate. The Florida Supreme Court has 
never decided whether such orders can 
be reviewed by certiorari, and cases 
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from the district courts of appeal con- 
flict.7 Some courts have treated ap- 
peals from orders determining cover- 
age as petitions for writs of certiorari.® 
Others have held certiorari review 
unavailable, arguing it would eviscer- 
ate Bruns.® 

Whether certiorari is available to 
review orders determining coverage 
should depend, as in every other case, 
on whether the requirements for such 
relief are met. Specifically, the insurer 
must establish that review by plenary 
appeal would be inadequate. Under 
that standard, an order simply deter- 
mining coverage in the event of the 
insured’s ultimate liability would not 
be reviewable because the insurer is 
prejudiced only if and when the in- 
sured is found liable. On the other 
hand, an order determining the in- 
surer’s duty to defend the insured in 
that action should be reviewable. Re- 
view by plenary appeal in such a case 
would be inadequate because by then 
the insurer has already provided the 
defense and the issue is moot. The 
insurer should be allowed review of 
such an order, which essentially man- 
dates specific performance under the 
policy, before the performance is ren- 
dered. Unfortunately, the cases have 
not always made this distinction.!° 


First Party Cases 

First party cases include two types: 
damages cases and duty-to-defend 
cases. In the first type, an insured sues 
its insurer to recover benefits under a 
policy. In such cases, the trial court, 
or a jury, may determine that coverage 
exists under a policy, but reserve rul- 
ing on the amount of damages. Such 
an order should be appealable as 
a nonfinal order under Rule 
9.130(aX(3)(C)Giv), because it does de- 
termine “the issue of liability in favor 
of a party seeking affirmative relief.” 
Unfortunately, many courts have not 
recognized the crucial distinction be- 
tween third party and first party cases. 

Some courts have evaluated first 
party coverage cases the same way 
they analyze third party cases. Some 
of these cases rely on and quote Bruns, 
a third party case, to deny appeals in 
first party cases.!1 Others have re- 
jected appeals by holding that an order 
determining liability is not a final 
order.!2 In holding such orders not 
appealable, courts are concerned that 
allowing appeals from such orders will 


Unfortunately, 
many courts have 
not recognized 
the crucial 
distinction between 
third party and 
first party cases 


increase the number of appeals. 


The supreme court in [Bruns] emphasized 
that the purpose of rule 9.130 is to limit 
review of non-final orders to prevent the 
waste of judicial resources, a consideration 
that becomes even more compelling as the 
case filings in the appellate courts of this 
state continue to increase at an incredible 
rate. Piecemeal review of non-final orders 
prior to disposition of all issues must be 
strictly limited as much as possible to 
conserve the sparse judicial resources avail- 
able at the appellate level.1% 

To suggest, however, that the pur- 
pose of the rule is to limit nonfinal 
appeals is illogical. If that were the 
rule’s purpose, it would be accomplished 
much more effectively by simply 
abrogating the rule. Rather, the pur- 
pose of Rule 9.130 seems not to restrict 
appeals, but to expand them in cases 
where denying appeals could work an 
injustice (e.g., orders granting or deny- 
ing injunctions, arbitration, and re- 
ceiverships) or when piecemeal appeals 
would promote judicial efficiency (to 
have a trial on damages, for example, 
when the determination of liability 
may ultimately be reversed would 
waste judicial resources). Moreover, 
the rule on its face allows nonfinal 
appeals from orders determining the 
issue of liability in favor of a party 
seeking affirmative relief. Therefore, 
if an order determining insurance cov- 
erage does just that, it should be ap- 
pealable. 

A recent case from the Florida Su- 
preme Court that did not involve insur- 
ance coverage sheds light on the pur- 
pose of Rule 9.130(a)(3)(C)(iv). In Met- 
ropolitan Dade County v. Green, 596 
So. 2d 458 (Fla. 1992), the trials on 
liability and damages were bifurcated. 


82 THE FLORIDA BAR JOURNAL/OCTOBER 1995 


After the jury verdict finding the defen- 
dant liable, the defendant appealed 
under Rule 9.130(a)(3C)(iv). The Su- 
preme Court held that “liability means 
an obligation whether or not it has 
ripened into a debt. This obviously 
includes a jury determination of lia- 
bility not yet reduced to a dollar 
sum.”!4 The court held that Rule 
9.130(a)(3)(c)iv) does not require that 
judgment be entered. 

In upholding “the plain language of 
the rule;’!5 the Florida Supreme Court 
responded to concerns that permitting 
nonfinal appeals in such cases under- 
mines judicial economy: “If interlocu- 
tory appeals of this type are not al- 
lowed, then judicial resources will be 
wasted in those cases in which the 
liability phase was flawed, since the 
proceeding on damages would be ren- 
dered pointless.” This, of course, is 
the very raison d’etre of the rule. 

The Florida Supreme Court’s reason- 
ing in Green applies to first party cases 
where a court determines that insur- 
ance coverage exists, but reserves rul- 
ing on the amount of damages. An 
order determining coverage establishes 
“liability not yet reduced to a dollar 
sum.” 

The Second District has recognized 
the important distinction between third 
party and first party coverage cases: 
The reasoning in [Bruns], as we explained 
in Georgia American," was that the deter- 
mination of coverage did not determine the 
ultimate issue of liability which might arise 
pursuant to that coverage until that issue 
was determined between the original com- 
plainant and Bruns. Thus, the determina- 
tion of coverage in [Bruns] was not an issue 
of liability decided in favor of the party 
seeking affirmative relief since the party 
seeking affirmative relief, the injured plain- 
tiff, sought, not insurance coverage, but a 
determination of negligence and an award 
of damages. 

In contrast, in the instant case, the trial 
judge’s determination in the separate de- 
claratory judgment action that [the insurer] 
had a duty to defend [the insured] was a 
final determination of that issue of liability 
in favor of [the insured], a party seeking 
such affirmative relief.'8 


This is the better-reasoned approach. 
It applies the plain meaning of the 
rule, effectuates the rule’s purpose, 
and excludes third party cases where 
a determination of coverage does not 
determine liability. 

The second type of first party case 
against an insurer arises as satellite 
litigation when an insured defendant 
is sued for damages. The defendant, 


<4 


rather than filing a third party com- 
plaint against its insurer to force the 
insurer to defend it in the case, files 
an independent action against the in- 
surer. In such cases, an order deter- 
mining coverage will most likely termi- 
nate the litigation because it is the 
only issue involved. Such an order is 
therefore appealable as final because 
all issues in the case have been ex- 
hausted and nothing is left to adjudi- 
cate.19 


Conclusion 

Not all orders determining insurance 
coverage are created equal. Some 
merely determine satellite issues in a 
negligence case; others concern litiga- 
tion between the insured and its in- 
surer. Moreover, the issues may differ: 
Some may concern coverage for liabil- 
ity; others, the insurer’s duty to defend 
the insured in related litigation. The 
interlocutory appellate review of or- 
ders determining insurance coverage, 
whether by nonfinal appeal or by com- 
mon law certiorari, should depend on 
the context. Courts should not rigidly 
apply the same analytical approach to 
all such cases to determine their re- 
viewability. Rather, as with all other 
orders, such orders should be analyzed 
within the framework and purposes of 
the Florida Rules of Appellate Proce- 
dure and the law governing common 
law writs. 0 


1 Fra. R. App. P. 9.130(a)(3)(C)(iv) (pro- 
viding for review of nonfinal orders that 
determine “the issue of liability in favor of 
a party seeking affirmative relief”). 

2 Ogur v. Mogel, 390 So. 2d 105 (Fla. 
3d D.C.A. 1980). 

3 See Id. and cases cited therein. 

4 See Allstate Ins. v. Arvida Corp., 421 
So. 2d 741, 743 (Fla. 4th D.C.A. 1982) 
(noting the order was more properly appeal- 
able as a final judgment or an order impos- 
ing a mandatory injunction). 

5 See Sunshine Dodge, Inc. v. Ketchem, 
445 So. 2d 395, 396 (Fla. 5th D.C.A. 1984) 
(reviewing the case as a petition for writ of 
certiorari), overruled on other grounds, Mary- 
land Cas. v. Reliance Ins., 478 So. 2d 1068 
(Fla. 1985); Canal Ins. v. Reed, 653 So. 2d 
1085, 1090 (Fla. 1st D.C.A. 1995). 

6 The procedures in petitions for certio- 
rari are drastically different from those on 
appeal. While detailed explanation of the 
differences is beyond this article, some basic 
characteristics of certiorari review are that 
the petition, including the statement of 
facts and argument, must be filed within 
30 days of the order; the appellate court can 
affirm the trial court without awaiting a 
response; and the standard of review is 
much more stringent. Nevertheless, certio- 
rari is frequently sought and often granted. 


Courts should 
not rigidly 
apply the same 
analytical approach 
to all such cases 
to determine their 
reviewability 


7 The Florida Supreme Court will soon 
have the opportunity to decide the issue, 
however. See Canal Ins. v. Reed, 653 So. 
2d 1085 (Fla. 1st D.C.A. 1995) (certifying 
issue of the appealability of insurance cov- 
erage issues as a question of great public 
importance). 

8 See State Auto. Mut. Ins. v. Quarles, 
560 So. 2d 358 (Fla. 5th D.C.A. 1990); 
Goggans v. Kalp, 465 So. 2d 536 (Fla. 2d 
D.C.A. 1985); Sunshine Dodge, Inc. v. 
Ketchem, 445 So. 2d 395, at 396 (Fla. 5th 
D.C.A. 1984); Florida Ins. Guar. Ass’n v. 
Sechler, 478 So. 2d 365, 366 n.1 (Fla. 5th 
D.C.A. 1985). 

9 See BE & K, Inc. v. Seminole Kraft 
Corp., 583 So. 2d 361, 365 (Fla. 1st D.C.A. 
1991) (noninsurer indemnification case); Ca- 
nal Ins. v. Reed, 653 So. 2d 1085, at 1087 
(Fla. 1st D.C.A. 1995). The court noted 
conflict with State Auto. Meet. Ins. v. Quar- 
les, 560 So. 2d 358 (Fla. 5th D.C.A. 1990), 
and Sunshine Dodge, Inc. v. Ketchem, 445 
So. 2d 395 (Fla. 5th D.C.A. 1984). 

10 Canal Ins. v. Reed, 653 So. 2d 1085 
(Fla. 1st D.C.A. 1995), for example, seemed 
to impose a blanket prohibition on certiorari 
review. Florida Ins. Guar. Ass’n v. Sechler, 
478 So. 2d 365 (Fla. 5th D.C.A. 1985), on 
the other hand, allowed such review even 
though the order only determined coverage 
in the event of the insured’s ultimate liabil- 
ity. 

11 See Interamerican Car Rental, Inc. v. 
O’Brien, 618 So. 2d 760 (Fla. 3d D.C.A. 
1993); Liberty Mut. Ins. v. Lone Star Indus- 
tries, 556 So. 2d 1121 (Fla. 3d D.C.A. 1989); 
Dixie Ins. v. Beaudette, 474 So. 2d 1264, 
1265 n.1 (Fla. 5th D.C.A. 1985) (reviewing 
appeal as petition for writ of certiorari). The 
dissent in Lone Star argued for distinctions 
between first party cases and third party 
cases, and between cases involving only 
coverage and those involving the insurer’s 
duty to defend. 

12 Bravo Elec. v. Carter Elec., 522 So. 2d 
480 (Fla. 5th D.C.A. 1988). As the dissent 
argued, however, Rule 9.130(a)(3)(C)(iv) was 
designed to permit appeals from nonfinal 
orders that determine “liability in favor of 
a party seeking affirmative relief.” By de- 
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finition, no final judgment will be entered 
in such cases. The holding in Bravo Electric 
if universally applied, would eliminate the 
rule allowing appeals from such orders. 

13 BE & K, Inc. v. Seminole Kraft Corp., 
583 So. 2d 361, at 364 (Fla. 1st D.C.A. 
1991). See also Liberty Mut. Ins. v. Lone 
Star Industries, 556 So. 2d 1122, at 1123 
(Fla. 3d D.C.A. 1989) (“the purpose of the 
rule is to restrict interlocutory appeals in 
order to curb piecemeal litigation”). 

14 Metropolitan Dade County v. Green, 
596 So. 2d 458 (Fla. 1992) (citations omit- 


15 Td. at 459. 

16 Td. at 459. 

17 Georgia American Ins. v. Rios, 491 So. 
2d 1290, 1291 (Fla. 2d D.C.A. 1986). 

18 Insurance Co. of North America v. 
Querns, 562 So. 2d 365, 366 (Fla. 2d D.C.A. 
1990) (emphasis in original). 

19 See State Farm Mut. Auto. Ins. v. 
Hinestrosa, 614 So. 2d 633 (Fla. 4th D.C.A. 
1993); Georgia American Ins. v. Rios, 491 
So. 2d 1290, at 1291 (Fla. 2d D.C.A. 1986) 
(allowing appeal of an order determining 
coverage because the trial court issued a 
final judgment); Insurance Co. of North 
American v. Querns, 562 So. 2d 365, at 366 
(Fla. 2d D.C.A. 1990) (reviewing the order 
as a nonfinal order under Rule 
9.130(a\(3C)iv) because at the time of the 
order a count for indemnification against 
the insurer remained pending). 
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FAMILY LAW 


The Ten Commandments of Military 
Divorce: Representing the 
Nonmilitary Spouse 


Part 1 of this article was published 
in the July/August issue of the Bar 
Journal and covered the topics of matri- 
monial domicile and jurisdiction, per- 
sonal jurisdiction to obtain child and 
spouse support, Soldier’s and Sailor’s 
Civil Relief Act, and the military pen- 
sion. 


6. Thou Shalt Enforce 
the SBP Award 

The most likely area of legal mal- 
practice is in the enforcement of the 
survivor benefit plan award. Given the 
complexity of the SBP statute and 
regulations, many SBP awards lapse 
and cannot be reinstated. Typically, 
counsel serves the final judgment of 
dissolution of marriage, which equita- 
bly distributes the military pension 
and which orders SBP coverage, on 
defense finance. Service is accomplished 
by certified mail, return receipt re- 
quested. Defense Finance often loses 
the documents until the nonmilitary 
spouse writes to his or her local Con- 
gressperson, who writes to Defense 
Finance, prompting the search for and 
ultimate locating of the documents. 
The service member may have already 
named the former spouse as SBP bene- 
ficiary at the time of retirement before 
the divorce. However, within one year 
of the divorce, a former spouse election 
must be made by the service member.! 
Often, this is not done, despite the 
marital settlement agreement and fi- 
nal judgment. Although the final judg- 
ment is duly served by certified mail, 
this service is not necessarily sufficient 
to vest survivor benefit plan rights in 
the former spouse. If this situation is 
discovered many years later, often the 
ex-spouse’s only hope is that Congress 
passes an open enrollment period and 
the service member can be compelled 
to sign the necessary forms. One such 


Part 2 


Controversy 
surrounding the 
interests of the 
nonmilitary spouse 
and active duty or 
retired spouse 
continues in 
Congress 


by Peter Cushing 


period existed from April 1, 1992, to 
March 31, 1993: The person making 
the election during any open enroll- 
ment period must live for an additional 
two years for the SBP benefits to vest.2 
e The Deemed Election Provisions 

The SBP nightmare briefly described 
above can be largely eliminated by 
utilizing the “deemed election” provi- 
sions of Title 10 U.S.C. §1448. The 
statute provides that if the service 
member agrees to make the SBP elec- 
tion and the court approves the agree- 
ment, or if the court has ordered the 
SBP election to be made and the serv- 
ice member fails to do so, then the 
service member shall be deemed to 
have made such an election if the 
secretary concerned receives a written 
request, in such manner as the secre- 
tary shall prescribe, from the former 
spouse, requesting that such an elec- 
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tion be deemed to have been made, and 
receives a copy of the court order re- 
quiring same.? Merely serving a certi- 
fied copy of the final judgment and 
marital settlement agreement by certi- 
fied mail on Defense Finance is not 
sufficient. The order should be served 
with a letter specifically requesting 
that the service member’s former 
spouse be deemed to have made the 
election, by certified mail, along with 
a request for any appropriate forms 
required by that office. Once the final 
judgment is served with the request to 
split retirement, and the deemed elec- 
tion letter, by certified mail, the valu- 
able military pension benefits are se- 
cured by a federal insurance plan. 

e Advantages of Survivor Benefit Plan 

1) Income for Life—When the retiree 
dies, the former spouse receives bene- 
fits for life unless he or she remarries 
before age 55, which terminates bene- 
fits. 

2) Available without Qualifying— 
Survivor benefit plan is available even 
if the military member could not qual- 
ify, because of health reasons, for com- 
mercial insurance. 

3) Tax Free—Deductions from re- 
tired pay to fund the survivor benefit 
plan are from gross retirement pay. 
Thus, they are tax free and the premi- 
ums are paid by the retiree and former 
spouse who receives a pension distribu- 
tion. 

4) Guaranteed—Survivor benefit plan 
cannot be terminated by the retiree 
and does not lapse as commercial poli- 
cies do. 

5) Cost of Living Adjustments— 
Survivor benefit plan benefits are in- 
creased with the cost of living. 

e Disadvantages of Survivor Benefit 
Plan 

1) Inflexibility—Survivor benefit 

plan, once chosen, cannot be canceled 


= 
| 


except by death of the eligible spouse 
and a few other exceptions. 

2) Premiums Are Expensive and May 
Increase—Although both spouses usu- 
ally pay and the premiums are tax 
exempt, they are expensive and do go 
up. 

3) No Cash Value—Survivor benefit 
plan does not have a cash value buildup. 
If there is no payout of benefits because 
the former spouse dies first, the premi- 
ums cannot be returned. 

4) Veteran’s Administration or Social 
Security Reduction—A complex set of 
rules may reduce survivor benefit plan 
benefits by up to 40 percent when the 
beneficiary reaches age 62 or should 
the beneficiary receive payments from 
the VA related to the retiree’s death.4 


7. Thou Shalt Be Aware of the 
Doctrine of Federal Preemption 

Although many service members 
have signed marital settlement agree- 
ments to maintain their former spouse 
as the irrevocable beneficiary of SGLI 
and such agreements have routinely 
been approved by the courts in final 
judgments, the order is absolutely void 
and unenforceable. The U.S. Supreme 
Court in Ridgway v. Ridgway, 454 
U.S. 46 (1981), in a 5 to 4 decision, held 
that the area was preempted by federal 
law and the serviceman was free to 
name his new spouse or companion the 
beneficiary of SGLI proceeds, despite 
a valid contract, approved by the court, 
to designate his wife and children. 
Later lawsuits predicated on fraud, 
breach of trust, or contract violation 
have met with little success in both 
state and federal court.5 After the death 
of the service member in such a situ- 
ation, suit against the estate is possible, 
but the estate may be insolvent. The 
remedy of contempt during the service 
member’s life is not available, since the 
service member has a statutory right 
to designate whomever he or she wishes 
and such right cannot be infringed 
upon by a state family court judge.® 

Attempting to obtain private insur- 
ance involves the problems earlier dis- 
cussed. All too frequently, the prac- 
titioner obtains military pension bene- 
fits for the spouse or obtains court- 
ordered SGLI benefits, but the benefi- 
ciary designation is secretly changed 
or the policy lapses before the death of 
the service member. The client’s next 
remedy may be suit against the attor- 
ney, perhaps many years later. 


In representing the 
nonmilitary spouse, 
it is often necessary 
to look to the active 
duty member to pay 
at least some of the 
attorneys’ fees 
incurred 


8. Thou Shalt Plan for Early 
Retirement, Defense Draw 
Down, Medical Retirement or 
Merger with Other Benefits 
When representing the nonactive 
duty spouse, an attorney must be aware 
that recent cutbacks in all branches of 
the U.S. military are resulting in “early 
outs.” Often, the service member re- 
ceives a separation benefit referred to 
as voluntary separation incentive (VSD) 
or special separation benefit (SSB).7 
This benefit is subject to equitable 
distribution provided the final judg- 
ment specifically distributes the bene- 
fit or retains jurisdiction to do so.® In 
the event that the service member may 
come into possession of such funds, the 
judgment should require the appropri- 
ate portion of the proceeds to be held 
in trust for the nonmilitary spouse. 
Another common scenario involves 
the medical disability retirement of the 
active duty member. Medical disability 
payments are not subject to equitable 
distribution under federal law.? If there 
is even a remote possibility that the 
service member may medically retire, 
jurisdiction should be reserved in the 
final judgment to award permanent 
alimony as medical benefits may be 
considered a stream of income from 
which, indirectly, alimony may be paid 
to a needy former spouse.!° Without 
such a reservation of jurisdiction, a 
military retirement split may be de- 
feated by conversion of the property 
asset to a disability benefit. Finally, 
be aware that the retiring military 
member may, under a complex set of 
federal regulations, merge his or her 
military retirement benefits with an- 


other federal retirement plan. Careful 
drafting of the marital settlement agree- 
ment and final judgment is essential 
to preserve the nonmilitary spouse’s 
interest in the transmuted asset. 


9. Thou Shalt Obtain and 
Collect Your Attorneys’ Fees 

In representing the nonmilitary 
spouse, it is often necessary to look to 
the active duty member to pay at least 
some of the attorneys’ fees incurred. 
Also, given the substantial responsibil- 
ity taken on by the attorney seeking 
to obtain insurance and pension bene- 
fits for the client, it is important that 
the attorney understand how and if he 
or she will be paid. 

The basic requirement to obtain a fee 
award is a matter of state law requir- 
ing a significant disparity in income 
between husband and wife. Without 
such a disparity, look to your client for 
payment. Assuming sufficient finan- 
cial disparity does exist, the issue is 
one of enforcement. To garnish an 
attorney fee award, the order must 
meet the requirements of 42 U.S.C. 
§659 and be legal process brought for 
the enforcement of a legal obligation 
to provide child support or make ali- 
mony payments. Further, the legal 
process must expressly provide for in- 
clusion of attorneys’ fees and/or court 
costs as (rather than in addition to) 
child support and/or alimony payments. 
Last, the order must be within the 
authority of the court and it will be 
deemed to be within the court’s author- 
ity if the order is not in violation of or 
inconsistent with state or local law, 
even if state or local law does not 
expressly provide for such an award.!! 
Failure to include the “magic words” 
will result in Defense Finance return- 
ing the order with a polite letter declin- 
ing to honor the attorneys’ fees gar- 
nishment writ. Correct drafting results 
in enforceability of the award regard- 
less of the geographic location of the 
obligor. 


10. Thou Shalt Be Aware of 
Federal Health Benefits 

It is frequently in the best interests 
of the nonmilitary spouse to delay 
entry of the final judgment of dissolu- 
tion of marriage until either the re- 
quirements of the 20/20/20 or the 20/20/ 
15 rules can be met. Vesting of health 
benefits or health benefits and commis- 
sary, theater, and exchange benefits 
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are important material and psychologi- 
cal benefits to a client. 

The 20/20/20 rule applies if the mar- 
riage has lasted 20 years and the 
military member has at least 20 years 
of creditable service toward retirement, 
and at least 20 years of this creditable 
military service was performed during 
the marriage. 

The former spouse meeting these 
requirements is entitled to commis- 
sary, theater, exchange, and medical 
benefits until remarriage. Medical bene- 
fits are not granted if the former spouse 
is covered by an employer-sponsored 
health plan. All benefits terminate upon 
remarriage. If the subsequent mar- 
riage ends in divorce or death, the 
former spouse may again be eligible for 
reinstatement of benefits. !2 

The 20/20/15 rule applies if the mar- 
riage has lasted at least 20 years and 
the military member had at least 20 
years of creditable service performed 
toward retirement, and at least 15 
years of this creditable military service 
was performed during the marriage. 
The unremarried former spouse meet- 
ing these requirements is entitled to 
medical and dental benefits (including 
CHAMPUS) if he or she is not covered 
under an employer-sponsored health 
care plan and was divorced before April 
1, 1985.13 If the divorce was entered 
on or after April 1, 1985, but before 
September 30, 1988, these benefits will 
last for a period of two years from the 
date of divorce or until December 31, 
1988, whichever is later. If the divorce 
was entered on or after September 30, 
1988, the benefits last for a period of 
one year.!4 

In both the 20/20/20 and 20/20/15 
situations, substantiating documents 
and information to support an applica- 
tion for a uniformed services identifica- 
tion and privilege card (DD1773) must 
be submitted. 

The New Military COBRA Plan— 
Effective October 1, 1994, divorced 
spouses of service members will be 
eligible for three years of CHAMPUS- 
type coverage if they have not remar- 
ried and do not fall within either the 
20/20/20 or 20/20/15 rule discussed 
above. Premiums are still being worked 
out, but are expected to be about $250 
per quarter, based upon the cost of 
similar insurance plans available to 
other government employees. The new 
statute requires that the services pro- 
vide appropriate notification and a 60- 


Medical benefits are 
not granted if the 
former spouse is 

covered by an 
employer-sponsored 
health plan. All 
benefits terminate 
upon remarriage 


day election period to former spouses.1® 
A person receiving continued health 
care coverage is required to pay into a 
military health care account the neces- 
sary premiums for the 36 months of 
available coverage. Responsibility for 
premium payments should be negoti- 
ated or ordered in cases that fall within 
the rule. 16 


Conclusion 

These suggestions were written with 
the interests of the nonmilitary spouse 
in mind. Compelling arguments can 
be made for a different approach in the 
pension split area and different tactical 
considerations when representing the 
active-duty or retired member. Con- 
troversy surrounding the interests of 
the nonmilitary spouse and the active 
duty or retired spouse continues in 
Congress. 0 


1 10 U.S.C.A. §1448 (West 1983 & Supp. 
1994). 
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101-510, 1990 U.S.C.C.A.N. (104 Stat.) 1580. 
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1994). 
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PHLET, Non-CoMMISSIONED OFFICER'S ASSOCIA- 
TION (1989). 

5 Cary v. Cary, 675 S.W. 2d 491 (Tenn. 
App. 1984); Behrens v. Milliken, 461 N.W. 
2d 276 (S.D. 1990). 
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Federal Cases, __U.S.___, 70 L. Ed. 2d 895 
(1983 & Supp. 1993). 
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10 U.S.C.A. §1175 (West Supp. 1994); Spe- 
cial Separation Benefit (SSB), 10 U.S.C.A. 
§1174 (a) (West Supp. 1994). 

8 Abernathy v. Fishkin, 638 So. 2d 160 
(Fla. 5th D.C.A. 1994). But see Kelson v. 
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separation benefits not retirement pay, thus 
not subject to equitable distribution under 
the USFSPA. This highlights the impor- 
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regarding support needs of the nonmilitary 
spouse. 

9 Mansell v. Mansell, 490 U.S. 581 
(1989). See also Robinson v. Robinson, 647 
So. 2d 160 (Fla. 1st D.C.A. 1994), where the 
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10 Murphy v. Murphy, 1990 Ark., 787 
S.W. 2d 684; Day v. Day, 574 So. 2d 324 
(Fla. 4th D.C.A. 1991), rev. denied, 589 So. 
2d 290 (Fla. 1991). 

11 5 C.F.R. §581.307 (1994). 

12 10 U.S.C.S. §1072(2) (L. Ed. 1986 & 
Supp. 1994). 

13 32 C.F.R. §728.31 (1994). 

14 10 U.S.C.S. §1072(2)(H) (L. Ed. Supp. 
1994). 

15 10 U.S.C.S. §1078a(c)(4) (L. Ed. Supp. 
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16 A New Health Plan for Departing Mem- 
bers, Navy TimEs (May 9, 1994). 
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ENTERTAINMENT, ARTS & SPORTS LAW 


The “Foot Locker” Defense 


ince July 1994, five persons 

have been charged with vio- 

lating F.S. §468.453(3) 

(1993), which makes it un- 
lawful for any person to operate as an 
“athlete agent” without first having 
registered with the Florida Depart- 
ment of Business and Professional Regu- 
lation. The failure to register as an 
“athlete agent” is a third degree felony, 
punishable by a term of imprisonment 
not to exceed five years, a fine not to 
exceed $5,000, and is also subject to 
enhancement under the habitual fe- 
lony offender statute. An “athlete agent” 
is one who solicits a “student athlete” 
to enter into an agent contract, or who 
for a fee attempts to market the stu- 
dent athlete to a professional sports 
organization.! The five prosecutions 
arose from the defendants’ participa- 
tion in what has become known as the 
“Foot Locker” scandal, in which a num- 
ber of Florida State University football 
players allegedly accepted gifts such 
as sneakers and clothing purchased at 
a local Foot Locker store by sports 
agents hoping to market the athletes’ 
services to professional clubs.? Not one 
of the five defendants offered a legal 
defense to the charge of failure to 
register as an athlete agent. This brief 
article outlines a possible defense to 
the charge, finding the statute de- 
signed to aid in the enforcement of the 
“amateurism” and “no-agent” regula- 
tions of the National Collegiate Athletic 
Association, finding such regulations 
violative of §1 of the Sherman Antitrust 
Act,3 and finding the statute to be 
unconstitutional. 

The fallout from the Foot Locker 
scandal demonstrates, perhaps, some 
of the reasons why the Florida Legisla- 
ture chose to regulate the activities of 
athlete agents operating in the State 
of Florida. The alleged acceptance of 
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is designed to 
protect the status 
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college and 
university athletic 
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athlete agents 


by Richard M. Summa 


gifts by the FSU athletes raised 
questions as to whether such conduct 
violated NCAA rules requiring college 
athletes to maintain their amateur 
status, and whether university officials 
had knowledge of the incident but 
failed to come forward with such infor- 
mation. The Foot Locker incident also 
led to the suspension of several key 
FSU football players at a time when 
the university was about to embark 
on a defense of its coveted national 
football title, and could have had disas- 
trous effects on the university’s stand- 
ing with the NCAA, which may impose 
a wide variety of sanctions on its 
university members. Violations of 
NCAA regulations may also have se- 
vere consequences for student athletes 
who may suffer the loss of eligibility 
for participation in college athletics. 
Such a sanction may also endanger a 
student athlete’s opportunity for a col- 


lege education, where such an opportu- 
nity is dependent upon athletic schol- 
arship aid. The loss of eligibility for 
participation in college athletics may 
also have an adverse impact on the 
student athlete’s prospects for ad- 
vancement to the professional ranks 
because of the concomitant loss of 
experience and exposure. It is appar- 
ently for these reasons, to be discussed 
more thoroughly below, that F.S. 
§468.454 (1993) regulates the terms 
under which a student athlete may 
enter into a contract with an athlete 
agent. In addition, F.S. §468.456 (1993) 
prohibits an athlete agent from offer- 
ing “anything of value” to induce a 
student athlete to enter into an agree- 
ment by which the agent will represent 
the student athlete. In these respects, 
F.S. §468.451-457 (1993) (hereinafter 
Ch. 468, part [X) may be viewed as a 
legitimate regulation of athlete agents 
and student athletes, reasonably de- 
signed to protect the state’s universi- 
ties and student athletes from the 
negative consequences of conduct vio- 
lative of NCAA regulations. 

This view of the statute is supported 
by F.S. §468.451 (1993), which pro- 
vides: 


Legislative findings and intent. 

The Legislature finds that dishonest or 
unscrupulous practices by agents who so- 
licit representation of student athletes can 
cause significant harm to student athletes 
and the academic institutions for which 
they play. It is the intent of the Legislature 
to protect the interests of student athletes 
and academic institutions by regulating the 
activities of athlete agents which involve 
student athletes at colleges or universities 
in the state. 


Ch. 468, part IX, seeks to prevent 
“significant harm to student athletes 
and the academic institutions for which 
they play” through the regulation of 
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athlete agents. What harm may befall 
the student athletes and their aca- 
demic institutions? The primary stated 
purpose of the NCAA is to maintain 
intercollegiate athletics as an integral 
part of the educational program and 
the athlete as an integral part of the 
student body, and to retain a clear line 
of demarcation between intercollegiate 
athletics and professional sports.* In 
keeping with the stated purpose, the 
NCAA attempts to preserve the 
amateur status of student athletes. 
Amateur status is defined as follows: 


An individual loses amateur status and 
thus shall not be eligible for intercollegiate 
competition in a particular sport if the 
individual: (a) Uses his or her athletic skill 
(directly or indirectly) for pay in any form 
in that sport; (b) Accepts a promise of pay 
even if such pay is to be received following 
completion of intercollegiate athletics par- 
ticipation; (c) Signs a contract or commit- 
ment of any kind to play professional ath- 
letics, regardless of its legal enforceability 
or any consideration received; (d) Receives, 
directly or indirectly, a salary, reimburse- 
ment or expenses or any other form of 
financial assistance from a_ professional 
sports organization based upon athletics or 
participation, except as permitted by NCAA 
rules and regulations; (e) Competes on any 
professional athletics team . . . even if no 
pay or remuneration for expenses was re- 
ceived, or (f) Enters into a professional draft 
or an agreement with an agent or other 
entity to negotiate a professional contract. 
(See 12.24.2.1 for exception related to pro- 
fessional basketball draft.)® 


The NCAA’s “no-draft” rule® pro- 
vides in pertinent part: “An individual 
loses amateur status in a particular 
sport when the individual asks to be 
placed on the draft list or supplemental 
draft list of a professional league in 
that sport... .”7 

Article 12.3.1, the “no-agent” rule, 
provides that: “An individual shall be 
ineligible for participation in an inter- 
collegiate sport if he or she ever has 
agreed (orally or in writing) to be 
represented by an agent for the pur- 
pose of marketing his or her athletics 
ability or reputation in that sport.” 

Thus, if a student athlete, by his or 
her conduct, eschews amateur status, 
eligibility for intercollegiate competi- 
tion will be forfeited. Implicit in the 
loss of athletic eligibility is the con- 
comitant loss of athletic scholarship 
aid awardable to the student athlete, 
thereby jeopardizing the student ath- 
lete’s educational opportunity. While 
athletic eligibility is conditioned upon 
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compliance with NCAA regulations,® 
there appears to be no specific student 
athlete sanctions incorporated into the 
NCAA’s constitution or bylaws. The 
apparent reason for such an omission 
is that student athletes are not mem- 
bers of the NCAA,9 have no voice in the 
formulation of its regulations,!° and 
therefore are not directly subject to the 
imposition of NCAA sanctions. Rather, 
the NCAA relies on its member institu- 
tions and their staff members to en- 
force its regulations, and provides sanc- 
tions for the institutions’ and staff 
members’ failure to do so.11 Among the 
sanctions available are termination of 
employment, restrictions on recruiting, 
institutional probation, forfeiture of 
individual and team sports records and 
performances, and limitations on 
television appearances.!2 The sanctions 
which may be imposed on member 
institutions and their staffs are formi- 
dable. The potential harm to student 
athletes is less severe. If a student 
athlete chooses to forego athletic eligi- 
bility in favor of a professional career, 
such a choice should not be deemed 
“harm” to the student. If the student’s 
choice is not an informed one, however, 
the student may unwittingly waive his 
or her eligibility in the misplaced belief 
that a resumption of intercollegiate 
athletics is possible. This scenario may 
properly be characterized as “harm” to 
the student, but merely begs the 
questions whether the NCAA’s ama- 
teurism and no-agent regulations are 
subject to legal attack and whether the 
State of Florida has a legitimate inter- 
est in assisting in their enforcement. 
Banks v. NCAA, 977 F.2d 1081 (7th 
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Cir. 1992), is a good example of how 
NCAA regulations operate to the dis- 
advantage of a student athlete. 
Braxston Banks was an offensive line- 
man for the University of Notre Dame 
football team. Although he had one 
year of eligibility left in his college 
football “career; Banks entered the 
National Football League player draft 
and hired an agent to represent him 
in negotiations. Banks had earlier 
missed a substantial amount of playing 
time and elected to enter the NFL 
draft, in part, for fear of suffering 
further injury in college football. De- 
spite his participation in an NFL tryout 
camp, Banks was not drafted by any 
NFL team. Banks realized that the 
only way to demonstrate his athletic 
abilities was to return to Notre Dame 
to compete in his final year of eligibil- 
ity. Unfortunately, having violated the 
“no-draft” and “no-agent” rules, Banks 
had forfeited his amateur status and 
was no longer permitted to participate 
in college football. Moreover, Banks 
could not even be heard to argue for 
reinstatement because the NCAA by- 
laws provide only for member institu- 
tions to petition for restoration of 
eligibility.1° In the district court, Banks 
requested injunctive relief to enable 
him to participate in college football. 
His request was denied, effectively 
ending his college football career and 
his hope of a professional career. Banks 
then sought to have the NCAA perma- 
nently enjoined from enforcing the “no- 
draft” and “no-agent” rules, arguing 
that these rules constituted a violation 
of §1 of the Sherman Act because they 
restricted his opportunities in the “la- 
bor market” for college football players, 
and constituted a concerted boycott of 
his services by the NCAA and NFL as 
consumers in the labor market. This 
effort was similarly rejected. 

The appellate court reviewed the 
question of whether Banks, as deter- 
mined by the district court, failed to 
allege an anti-competitive impact on 
an identifiable market.!4 The appellate 
court construed Banks’ amended com- 
plaint to identify two markets: 1) NCAA 
football players who enter the draft 
and/or employ an agent, and 2) NCAA 
member institutions.'5 To state a claim, 
Banks was required to show how the 
challenged rules have an anti-competi- 
tive impact on a relevant market.!¢ 
Certain types of conduct constitute per 
se violations of the Sherman Act which 


= 


do not require a demonstration of anti- 
competitive effect.!7 Banks, however, 
cited National Collegiate Athletic Asso- 
ciation v. Board of Regents of the 
University of Oklahoma, 468 U.S. 85 
(1984), for the proposition that allega- 
tions that the NCAA rules restrain 
trade or commerce may not be viewed 
as per se violations of the Sherman 
Act, but must be addressed under the 
“rule of reason.” Because college foot- 
ball is an industry in which horizontal 
restraints on competition are essential 
if the product is to be available at all, 
an NCAA rule will not be viewed as 
anti-competitive if it is a justifiable 
means of fostering competition among 
amateur athletic teams and enhances 
public interest in intercollegiate ath- 
letics.18 In addition, an NCAA regula- 
tion will survive rule of reason scrutiny 
if it is reasonably tailored to achieve a 
legitimate interest.19 

An athlete agent charged under F.S. 
§468.453(3) may argue that the State 
of Florida should not assist in the 
enforcement of NCAA regulations 
which are violative of the Sherman 
Act. To refine such a claim, the agent/ 
defendant should heed the Seventh 
Circuit’s opinion in Banks which ex- 
pressly stated that although Banks 
failed to identify a relevant market, 
he could have done so.2° The anti- 
competitive effects of the NCAA’s ama- 
teurism and no-agent rules are more 
readily apparent if one defines the 
relevant market as “professional- 
caliber athletes.” That is, when a col- 
lege athlete seeks to market his or her 
services to a professional club, the 
athlete competes not only with other 
college athletes, but also with those 
athletes currently employed in the pro- 
fessional ranks. A professional athlete 
must prove his or her athletic skill on 
a continuing basis. Whenever a hand- 
ful of college athletes are drafted or 
otherwise compete for professional po- 
sitions, they compete with current pro- 
fessionals. When a college athlete is 
successful in securing a position, it is 
usually the case that a current profes- 
sional or veteran player is displaced 
from the ranks of the pros. This pure 
and simple competition straddles the 
ranks of college and professional ath- 
letes and is properly defined in terms 
of athletic skill and accomplishment 
rather than by an artificial market 
status such as amateur athletes com- 
peting for professional positions. Thus, 


an agent charged with failure to regis- 
ter may argue that the NCAA ama- 
teurism and “no-agent” rules have an 
anti-competitive impact on the market 
for professional-caliber players. Speci- 
fically, as suggested by the result in 
Banks, these regulations discourage 
some qualified athletes from partici- 
pating in the professional sports labor 
market at the time and in the manner 
of their choosing, diminish the supply 


of qualified athlete laborers, and exert 
artificial upward pressure on the price 
of the remaining available athlete la- 
borers. 


Next, applying the rule of reason, 
one must ask if the NCAA possesses a 
legitimate interest in discouraging the 
marketing of professional-caliber play- 
ers to professional organizations. Ap- 
plying the tests articulated in NCAA 


AutoTrack Plus + 


The easiest, most economical, and often 
the only way to locate persons and assets. 


Computer experience NOT REQUIRED! 


Instant On-Line Access to Billions of Records 


DOSSIERS 


* 
Dossier and Comprehensive Reports 
Example Comprehensive Report./Dossier Report. 


Within minutes you will be in command of 


locates, Backgrounds & Asset Searches 


and from that point on you will have instant access, 24 hours a day, 7 days a week, 
to the premier data source for information professionals. 


National Personal 
National Business 
Florida Personal 
Florida Corporate 
Texas Personal 
Texas Corporate 
New Hampshire 
New York 
Oregon 
Washington 
and MUCH more.... 


| 


A Florida Personal Comprehensive Reports. contains AKA's, 
DOB, social security number with place and year of issue, 
Florida driver license data, previous state driver license data, 
current & previous addresses (including business addresses), 
traffic accidents as driver or owner, worker compensation 
claims, Florida real property ownership, concealed weapons 
permits, professional and other licenses held, employers, 
phone listings, marriages, marriage tree, relatives, neighbors, 
associated persons, vehicle ownership and leasing, aircraft, 
boats, documented vessels, fictitious names, corporations 
(including corporate assets), UCC lien filings, and more... . 
Also available: access to criminal history and driving history. 


“Average Cost of a Comprehensive Report: under $3 
(based on 2 minutes at $1.50 per minute) 


VERY ECONOMICAL - Free Software, No Monthly Fees, 
No Setup or Connect Charges -- you pay ONLY for on-line time. 


Call for FREE Fully Functional Demo 
(800) 279-7710 


LADBT database Technologies, Inc. 


"DBT", "Dossier Report" & "Comprehensive Report" are Servicemarks of Database Technologies, !nc., Pompano Beach, FL 33064. 
Copyright ©1995. All rights reserved. 


THE FLORIDA BAR JOURNAL/OCTOBER 1995 89 


— | 
| 
| 


v. Board of Regents of the University 
of Oklahoma, it is obvious that the 
annual loss of a handful of student 
athletes to professional clubs will not 
threaten the existence of intercolle- 
giate athletics. If the amateurism and 
no-agent rules were abolished or unen- 
forceable, it is unlikely that the total 
number of student athletes advancing 
to the professional ranks would in- 
crease. The more likely effect is that a 
greater number of underclassmen 
would test their marketability and a 
mere handful would forego their re- 
maining years of college eligibility. 
Such a result would pose no threat to 
the viability or public support of inter- 
collegiate athletics, where a high de- 
gree of player turnover is the norm. 

Do the amateurism and no-agent 
rules serve as a justifiable means of 
fostering amateur athletic competition 
and enhancing public interest in inter- 
collegiate athletics? No. In fact, the 
abolition of the amateurism and no- 
agent rules may actually promote com- 
petitive equity?! as the most successful 
institutions lose their star performers 
to the professional ranks. Are the ama- 
teurism and no-agent rules tailored to 
achieve a legitimate interest? Again, 
the answer is no because these regula- 
tions bear no relationship to the 
NCAA’s stated objective—to maintain 
intercollegiate athletics as an integral 
part of the educational program and 
the athlete as an integral part of the 
student body, and to retain a clear line 
of demarcation between intercollegiate 
athletics and professional sports. To 
the contrary, these NCAA regulations 
pervert the stated objectives by pres- 
suring student athletes to remain a 
part of the “educational program” when 
they would otherwise depart under free 
market forces, and distort the clear 
line of demarcation between intercolle- 
giate and professional sports by encour- 
aging professional-caliber athletes to 
compete against amateur classmates. 
Moreover, encouraging a student ath- 
lete to test his or her marketability 
prior to the expiration of eligibility 
would not adversely affect the stu- 
dent’s educational opportunity, for 
those who ultimately sign professional 
contracts would likely gain the eco- 
nomic wherewithal to pay for their 
education, rather than remain depend- 
ent upon athletic scholarships. 

The NCAA’s legitimate interest in 
self-regulation is no greater than that 


of a professional sports league. Yet, a 
similarly restrictive regulation in pro- 
fessional sports was long ago held 
violative of §1 of the Sherman Act. In 
Denver Rockets v. All-Pro Management, 
Inc., 325 F. Supp. 1049 (C.D. Calif. 
1971), the district court considered 
National Basketball Association rules 
prohibiting qualified players from be- 
ing drafted or negotiating with mem- 
ber teams until four years after the 
player’s original high school class gradu- 
ated. The refusal of one group, NBA 
members, to negotiate with another 
group, those ineligible under the “four- 
year” rule, was found to be an imper- 
missible “group boycott” under the 
Sherman Act. In the present context, 
the NCAA’s exclusion of athletes such 
as Braxston Banks constitutes a group 
boycott effecting an anticompetitive 
impact on the market for professional- 
caliber players. That is, NCAA regula- 
tions prevented Braxston Banks from 
marketing his skills in a reasonable 
manner. 

It must be observed that other juris- 
dictions have found that the Sherman 
Act does not apply to the NCAA’s 
amateurism and no-agent rules. See 
Gaines v. NCAA, 746 F. Supp. 738, 
743-744 (M.D. Tenn. 1990); Jones v. 
NCAA, 392 F. Supp. 295,303 (D. Mass. 
1975). These foreign rulings, however, 
are not controlling in Florida. To the 
extent that Gaines held that the U.S. 
Supreme Court, in NCAA v. Board of 
Regents of the University of Oklahoma, 
approved lower court cases standing 
for the proposition that the NCAA 
eligibility rules satisfy the rule of rea- 
son, Gaines misconstrued the Supreme 
Court’s opinion. In NCAA v. Board of 
Regents of the University of Oklahoma, 
the Supreme Court noted that some 
activities, league sports being a lead- 
ing example, can only be carried out 
jointly. Hence, some form of coopera- 
tion that might otherwise transgress 
antitrust principles may be justified. 
The Supreme Court therefore approved, 
in dictum, NCAA regulations only in 
the most general terms, and only to the 
extent that they enable the marketing 
of a product that would be otherwise 
unavailable.22 The Supreme Court also 
“assumed” that most regulatory con- 
trols of the NCAA are a justifiable 
means of fostering competition and are 
procompetitive because they enhance 
public interest in intercollegiate ath- 
letics, noting that the restraints on 
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football telecasts there at issue were 
not as acceptable as rules defining the 
conditions of the contest or the “eligi- 
bility of participants.”23 In referring to 
the “eligibility” of the participants, the 
Supreme Court did not specifically ap- 
prove of the amateurism and “no- 
agent” rules. First, the term “eligibil- 
ity” may have referred to academic 
eligibility as well as amateur status. 
Second, any approval to be gleaned 
from these general passages is merely 
dicta, for the factual underpinnings of 
the case involved a dispute among 
NCAA member institutions, and did 
not pertain to regulations affecting 
nonmember student athletes and ath- 
lete agents. 

Future challenges to the amateur- 
ism and no-agent rules may lead to a 
result contrary to that obtained in 
Banks. A defendant charged with fail- 
ure to register as an athlete agent may 
be successful in arguing in a Florida 
criminal proceeding that the amateur- 
ism and no-agent rules are violative of 
§1 of the Sherman Act. The next step 
in the defendant’s theory would be to 
assert that the State of Florida pos- 
sesses no legitimate interest in 
assisting the NCAA in the enforcement 
of these unlawful regulations. 

As stated above, the clear purpose 
of Ch. 468, part IX, is to encourage 
compliance with NCAA regulations, 
thereby preventing the imposition of 
sanctions against member institutions 
and harm to nonmember student ath- 
letes. Under Florida law, however, Ch. 
468, part IX, must bear a reasonable 
relationship to a permissible legisla- 
tive objective and may not be discrimi- 
natory, arbitrary, or oppressive.”4 In 
Wyche v. State, 619 So. 2d 231 (Fla. 
1993), the Florida Supreme Court de- 
clared unconstitutional a City of Tampa 
ordinance making it unlawful to loiter 
in a manner and under circumstances 
manifesting the purpose of engaging 
in acts of prostitution. One of the bases 
for the court’s decision was that the 
ordinance violated substantive due pro- 
cess because it could be used to punish 
entirely innocent activities, such as 
hailing or waving to passersby, saun- 
tering down the sidewalk, or chatting 
on a public street. Similarly, Ch. 468, 
part IX, seeks to punish athlete agents 
for engaging in entirely innocent con- 
duct, such as entering into an agency 
relationship with student athletes, mar- 
keting student athletes to professional 


4 
he 


clubs, giving gifts to student athletes,”5 
and signing student athletes to profes- 
sional contracts, even where the ath- 
lete’s employment is not to commence 
until after his or her eligibility for 
intercollegiate athletics has expired. 
It is not an adequate rebuttal to argue 
that occupational licensing is a legiti- 
mate government function and that 
§468.453(3) punishes only the failure 
to register as an athlete agent and not 
the aforementioned innocent conduct. 
Such an argument is unpersuasive 
because it views the registration re- 
quirement apart from the clearly stated 
legislative intent of Ch. 468, part IX, 
as a whole. Because Ch. 468, part IX, 
is intended to encourage enforcement 
of unlawful NCAA regulations, the 
imposition of criminal sanctions for a 
violation of the registration require- 
ment should be viewed as an illegiti- 
mate, arbitrary, and unconstitutional 
exercise of legislative authority. 

Finally, even if F.S. §468.453(3) is 
found not to violate §1 of the Sherman 
Act, the statute should still be found 
to be arbitrary and capricious. While 
the intent of the statute is to prevent 
harm caused by violations of NCAA 
regulations, student athletes and ath- 
lete agents are not members of the 
NCAA, are not subject to its regula- 
tions, and should not be forced, by 
threat of criminal sanctions, to comply 
with NCAA regulations. 

The following report appeared in the 
June 17, 1994, edition of Newsday: 


NCAA: Former Director Blasts Group. For- 
mer NCAA executive director Walter Byers 
blasted the NCAA system for its “neo- 
plantation mentality” and predicted its de- 
mise. In a speech reprinted in this week’s 
NCAA News, Byers also said the reform 
movement of the NCAA President’s Com- 
mission contains “far more form and very 
little movement.” Byers, the NCAA’s execu- 
tive director for 36 years before retiring in 
1987, called it “a disservice to these young 
people that the management of intercolle- 
giate athletics stays in place, committed to 
an outmoded code of amateurism, with 
many of the same words in the book today 
drawn, quite frankly, in 1956.” 


Despite Mr. Byers’ call for reform, 
the Florida Legislature appears more 
inclined toward a regressive and pro- 
vincial posture motivated by protec- 
tionist concerns.26 The Florida legisla- 
tion discussed above is designed to 
protect the status quo of the state’s 
college and university athletic pro- 
grams at the expense of the legitimate 


capitalistic aspirations of student ath- 
letes and athlete agents. Even worse, 
the legislature finds it appropriate to 
protect its institutions with the draco- 
nian threat of incarceration for uncoop- 
erative students?”? and agents when 
any institutional “harm” could be more 
easily averted by withdrawal from the 
NCAA. Of course, withdrawal from the 
NCAA would destroy the revenue struc- 
ture of the institutions’ athletic depart- 
ments, the true object of the legisla- 
ture’s protectionist policy. No person 
should be incarcerated in an effort to 
protect the profits of our institutions’ 
athletic programs. Such a policy must 
ultimately fail under an entirely differ- 
ent “rule of reason.” 0 
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fundamental right for equal protection pur- 
poses); People v. Olivas, 551 P.2d 375 (Cal. 
1976) (personal liberty is a fundamental 
right protected by federal and state consti- 
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25 Fria. Star. §468.456 (1993) makes it 
unlawful for an athlete agent to offer any- 
thing of value to induce a student athlete 
to enter an agreement by which the agent 
will represent the student athlete. A viola- 
tion of this provision, however, carries no 
penalty. The failure to provide a penalty for 
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26 In fact, the Florida Legislature recently 
passed HB 1807, amending Ch. 468 to 
provide even more stringent regulation of 
athlete agents and student athletes. As of 
the writing of this article, Gov. Chiles had 
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274 student athlete who enters into a 
contract with an agent or with a profes- 
sional sports organization must notify the 
athletic director or college or university 
within 72 hours of entering into the con- 
tract, or before practicing or participating 
in any athletic event on behalf of the college 
or university. Fia. Star. §240.5337(2) (1993). 
A violation of the statute is a first degree 
misdemeanor. 
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GENERAL PRACTICE 


Judge Ervin’s Step in the Right Direction: 
Apportioning Fault Between the 
Negligent and Intentional Tortfeasor 


wo prisoners escaped from 

custody and fled Florida. 

They subsequently shot 

and killed a park ranger 
in Mississippi. Linda McGhee, the 
ranger’s wife, sued the Florida Depart- 
ment of Corrections for negligent su- 
pervision of the prisoners. The jury 
returned a verdict in McGhee’s favor, 
apportioning 50 percent of the fault to 
the DOC and 25 percent to each non- 
party prisoner. In Department of Cor- 
rections v. McGhee, 653 So. 2d 1091 
(Fla. lst DCA 1995), the court reversed 
on the grounds that the DOC owed no 
duty of care to the ranger. 

Judge Richard W. Ervin III, how- 
ever, disagreed with the majority. In 
his dissenting opinion, he considered 
McGhee’s cross-issue on appeal, a mat- 
ter the majority did not address. 
McGhee contended the trial court erred 
in permitting the jury to apportion 
noneconomic damages among the neg- 
ligent defendant—the DOC—and the 
nonparty intentional tortfeasors—the 
two prisoners. Judge Ervin would have 
affirmed the judgment below, appor- 
tioning damages pursuant to Florida’s 
comparative fault statute, F.S. §768.81 
(1993), which permits a jury to appor- 
tion fault between negligent and inten- 
tional tortfeasors “as a means of fairly 
distributing the loss according to the 
percentage of fault of each party con- 
tributing to the loss.”! Judge Ervin’s 
view is the first published opinion on 
this issue by a Florida appellate court 
judge, and it is this article’s focus. 

McGhee maintained that the trial 
court, in permitting the jury to appor- 
tion noneconomic damages, misinter- 
preted the legislative intent behind the 
passage of the comparative fault stat- 
ute. Section 768.81 states in part: 


(3) APPORTIONMENT OF DAM- 
AGES.—In cases to which this section ap- 


Judge Ervin 
determined that 
Florida’s 
comparative fault 
statute “clearly 
required a jury’s 
consideration of 
each individual’s 
fault contributing to 
an injured person’s 
damages” 


by R. David de Armas and 
Edward L. White Ill 


plies, the court shall enter judgment against 
each party liable on the basis of such party’s 
percentage of fault and not on the basis of 
the doctrine of joint and several liability; 
provided that with respect to any party 
whose percentage of fault equals or exceeds 
that of a particular claimant, the court shall 
enter judgment with respect to economic 
damages against that party on the basis of 
the doctrine of joint and several liability. 


(4) APPLICABILITY— 


(a) This section applies to negligence 
cases. For purposes of this section, “negli- 
gence cases” includes, but is not limited to, 
civil actions for damages based upon theo- 
ries of negligence, strict liability, [and] prod- 
ucts liability . . . . In determining whether 
a case falls within the term “negligence 
cases,” the court shall look to the substance 
of the action and not the conclusory terms 
used by the parties. 


(b) This section does not apply to any 
action . . . based upon an intentional tort, 
or to any cause of action as to which 
application of the doctrine of joint and 
several liability is specifically provided. . . . 
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(5) APPLICABILITY OF JOINT AND 
SEVERAL LIABILITY.—Notwithstanding 
the provisions of this section, the doctrine 
of joint and several liability applies to all 
actions in which the total amount of dam- 
ages does not exceed $25,000. 

McGhee asserted the statute excludes 
any action based upon intentional tort 
and, given that the prisoners commit- 
ted an intentional, criminal act, they 
did not fall within the scope of the 
statute. McGhee argued that her posi- 
tion was consistent with the common 
law rule precluding a defendant from 
raising contributory negligence once 
the defendant was found liable for 
intentional conduct. Although McGhee 
did not sue the DOC for any inten- 
tional conduct, she contended apportion- 
ment was improper because a jury 
could not compare negligent conduct 
with intentional conduct. The Academy 
of Florida Trial Lawyers, as an amicus 
curiae, contended the DOC could not 
seek contribution from the intentional 
tortfeasors because the prisoners’ inten- 
tional act was separate from the DOC’s 
negligent act; thus, the DOC and pris- 
oners were not joint tortfeasors.? 

In contrast, the DOC maintained 
that because the prisoners were par- 
tially at fault for the damages, the jury 
should consider the percentage of fault 
of all the tortfeasors in reaching its 
verdict on noneconomic damages. The 
Florida Defense Lawyers Association 
supported this position on appeal as 
amicus curiae, reasoning that Florida’s 
comparative fault statute is worded in 
terms of a party’s fault, not negligence, 
and, therefore, the statute does not 
preclude apportionment of fault be- 
tween negligent and intentional tort- 
feasors under the circumstances pre- 
sented.3 

Persuaded by the arguments of the 
DOC and the FDLA, as well as by the 
analysis of the Supreme Court of New 


3 
¥ 
4 
: 


Jersey in Blazovic v. Andrich, 590 A.2d 
222 (N.J. 1991), Judge Ervin deter- 
mined that Florida’s comparative fault 
statute “clearly required a jury’s con- 
sideration of each individual’s fault 
contributing to an injured person’s dam- 
ages, even if such person is not or 
cannot be a party to the lawsuit.”4 
Judge Ervin concluded: 

I consider that the comparative fault stat- 
ute, in precluding the comparing of fault in 
any action based upon intentional fault, 
expressed an intent to retain the common 
law rule forbidding an intentional tortfea- 
sor from reducing his liability by the partial 
negligence of the plaintiff in an action based 
on intentional tort. However, such exclusion 
has no applicability to an action, such as 
that at bar, based solely on negligence, and, 
consequently, the fault of both negligent 
and intentional tortfeasors may appropri- 
ately be apportioned as a means of fairly 
distributing the loss according to the per- 
centage of fault of each party contributing 
to the loss.® 


Judge Ervin’s position is consistent 
with the principle that liability equates 
fault, which is the backbone of §768.81. 
Pursuant to that principle, a negligent 
defendant pays noneconomic damages 
in proportion to the degree of fault.® 
As such, in a case involving both negli- 
gent and intentional tortfeasors, a trial 
court should permit the jury to appor- 
tion fault to the intentional tortfeasor 
to determine the amount of non- 
economic damages attributable to the 
negligent defendant; in that way, the 
trial court will ensure that the negli- 
gent defendant pays only his or her 
fair share of noneconomic damages. 

In Florida, the principle that liabil- 
ity equates fault is a recent develop- 
ment. Florida courts used to apply the 
common law doctrines of contributory 
negligence and joint and several liabil- 
ity. Contributory negligence barred a 
plaintiff partially at fault from recover- 
ing any damages from a defendant 
regardless of the relative degrees of the 
parties’ negligence. Joint and several 
liability held each negligent defendant 
“responsible for the total of the plain- 
tiffs damages regardless of the extent 
of each defendant’s fault. . . "7 These 
two doctrines complemented each other 
by allowing only “innocent” plaintiffs 
to recover from culpable defendants. 

To ameliorate the severe results of 
the two doctrines, the Florida Supreme 
Court replaced contributory negligence 
with comparative fault and abolished 
the rule precluding contribution among 
joint tortfeasors. In adopting compara- 


tive fault, the Supreme Court in 
Hoffman v. Jones, 280 So. 2d 431 (Fla. 
1973), reasoned that because fault is 
the test of liability, the comparative 
fault standard better determined a 
defendant’s liability because it appor- 
tioned loss between the plaintiff and 
the defendant based on their respective 
degrees of fault. Furthermore, in Lin- 
cenberg v. Issen, 318 So. 2d 386 (Fla. 
1975), the Supreme Court discarded 
the prohibition of contribution among 
joint tortfeasors. The court reasoned: 
[A]lthough this Court has in the past recog- 
nized as viable the principle of no contribu- 
tion, . . . as a matter of judicial policy, it 
would be undesirable for this Court to 
retain a rule that under a system based on 
fault, casts the entire burden of a loss for 
which several may be responsible upon only 
one of those at fault... 8 

Despite these reforms, the Supreme 
Court retained joint and several liabil- 
ity. Walt Disney World Co. v. Wood, 
515 So. 2d 198 (Fla. 1987), underscored 
the inconsistency of joint and several 
liability with the emerging trend of 
equating liability with fault. In Wood, 
the plaintiff and her fiance were driv- 
ing miniature cars at the “Grand Prix” 
attraction at Walt Disney World. The 
fiance rammed his car into the back of 
the plaintiffs car, injuring her. The 
jury apportioned fault as follows: the 
fiance, 85 percent; the plaintiff, 14 
percent; and Disney, one percent. The 
trial court, however, entered judgment 
against Disney for 86 percent of the 
damages, based on joint and several 
liability. Although the Supreme Court 
acknowledged the logic of Disney’s posi- 
tion that it should not have to pay 86 
percent of the total damages when it 
was only one percent at fault, the 
Supreme Court declined to recede from 
joint and several liability, explaining 
that the issue was one better addressed 
by the Florida Legislature.? 

When Wood was decided, though, the 
legislature had already begun to erode 
the doctrine of joint and several liabil- 
ity through the Tort Reform and Insur- 
ance Act of 1986. Nevertheless, be- 
cause this reform applied only to causes 
of action arising on or after July 1, 
1986, it did not apply to Wood.!° In the 
tort reform law, particularly in §768.81, 
the legislature abolished joint and sev- 
eral liability for noneconomic damages 
in cases where the total damages ex- 
ceed $25,000. Joint and several liabil- 
ity, however, generally still applies to 
economic damages when a defendant’s 


percentage of fault equals or exceeds 
the plaintiffs percentage of fault.!! 
Accordingly, following the developing 
trend in tort law, the legislature cre- 
ated a system that predicated a negli- 
gent defendant’s liability for non- 
economic damages solely on the degree 
of fault, and not on the degree of fault 
of a codefendant or nonparty.!2 

In Fabre v. Marin, 623 So. 2d 1182, 
1185-87 (Fla. 1993), the Supreme Court 
interpreted §768.81 to require appor- 
tionment of fault among all partici- 
pants in an incident, even where some 
of the participants are not parties to 
the action. In apportioning fault, the 
Supreme Court made no distinction 
between fault attributable to a negli- 
gent participant or to a participant 
who commits an intentional tort.!° Nei- 
ther does §768.81, which is worded in 
terms of fault, not negligence. Indeed, 
the statute requires liability to be ap- 
portioned among all participants, based 
on each participant’s percentage of 
fault, to ensure that each negligent 
defendant pays only that portion of the 
noneconomic damages caused by his 
or her fault. Whether a joint tortfeasor 
has committed an intentional tort or a 
negligent tort should have no bearing 
on the percentage of fault attributable 
to a negligent defendant. !4 

A trial court, consequently, should 
instruct the jury to apportion fault 
among all participants in an incident, 
including any intentional tortfeasor, 
so long as sufficient evidence is intro- 
duced to support the instruction. Such 
an instruction would ensure the negli- 
gent defendant pays only those non- 
economic damages attributable to the 
negligent defendant’s fault.!6 A jury 
can make the necessary apportion- 
ments, just as it makes other determina- 
tions despite the degree of complexity. 

The intentional tortfeasor, of course, 
would not benefit from this approach. 
He or she is placed on the verdict form 
only to allow the jury to determine the 
percentage of fault attributable to the 
negligent defendant, and remains 
jointly and severally liable for all dam- 
ages, in spite of the jury’s apportion- 
ment of fault. 

Pursuant to Florida law, an inten- 
tional tortfeasor cannot obtain contri- 
bution from another tortfeasor and 
cannot use apportionment of fault as a 
defense to an intentional tort.!7 This 
is a sound public policy precept: A 
person who intentionally harms an- 
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other should not benefit from the allo- 
cation of fault or receive contribution 
from joint tortfeasors. That person 
should be held jointly and severally 
liable for his or her culpable acts, 
without regard to the negligence of 
others. 

It is equally sound public policy for 
a negligent tortfeasor to have fault 
allocated among all participants to 
whom fault can be attributed, thereby 
ensuring that the negligent tortfeasor 
pays only that portion of the non- 
economic damages caused by his or her 
fault. Section 768.81 leaves no doubt 
about Florida’s public policy: At least 
with regard to noneconomic damages, 
Florida equates liability with fault.!® 
As Judge Ervin pointed out, apportion- 
ment between negligent and inten- 
tional tortfeasors is “a means of fairly 
distributing the loss according to the 
percentage of fault of each party con- 
tributing to the loss.”!9 

Holding a negligent defendant jointly 
and severally liable for all damages 
with an intentional tortfeasor is illogi- 
cal. The following hypothetical illus- 
trates this point. Under Florida law, a 
restaurant is not required to protect its 
guests from every conceivable risk while 
they are on its premises; it owes its 
patrons only the duty to protect them 
from reasonably foreseeable harm.?° 
Assume a visibly intoxicated and bel- 
ligerent patron negligently bumps into 
and knocks down a guest. Immediately 
thereafter the patron intentionally 
pushes down another guest. Each guest 
receives identical injuries, and each 
brings a negligence action against the 
restaurant. In both situations, the res- 
taurant breached the same duty to 
each guest by not removing the intoxi- 
cated patron from the premises before 
harm was caused. If the intoxicated 
patron is placed on the verdict form in 
the action brought by the negligently 
injured guest, but not on the verdict 
form in the action brought by the 
intentionally injured guest, the restau- 
rant would be liable only for its share 
of the noneconomic damages which the 
negligently injured guest suffered, but 
would be jointly and severally liable for 
all damages which the intentionally 
injured guest suffered. Even though 
the restaurant breached the same duty 
toward each guest and each guest 
suffered the same injury, the restau- 
rant would be liable for different 
amounts of damages. These differing 


results would be nonsensical.2! Thus, 
to maintain the principle that liability 
equates fault, a jury must apportion 
fault among all participants, including 
any intentional tortfeasor, to ensure 
that the negligent defendant pays just 
his or her share of the noneconomic 
damages.?2 

In sum, in negligence cases where 
the total damages exceed $25,000, Flor- 
ida law equates liability with fault. 
The negligent defendant pays non- 
economic damages just in proportion 
to his or her percentage of fault. Absent 
a jury apportioning fault to an inten- 
tional tortfeasor, the negligent defen- 
dant would bear the unfair burden of 
being responsible for the negligent de- 
fendant’s negligent act plus the inten- 
tional tortfeasor’s act. Such joint and 
several liability runs counter to the 
principle that liability equates fault, 
as envisioned by the courts and legisla- 
ture. Accordingly, by applying this prin- 
ciple to cases involving negligent and 
intentional tortfeasors, Judge Ervin’s 
opinion is a step in the right direc- 
tion. 0 
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1182, 1185-87 (Fla. 1993); Messmer v. 
Teacher’s Ins. Co., 588 So. 2d 610, 611-12 
(Fla. 5th D.C.A. 1991), rev. denied, 598 So. 
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7 Fabre, 623 So. 2d at 1184. 

8 Lincenberg v. Issen, 318 So. 2d 386, 391 
(Fla. 1975). 

9 Walt Disney World Co. v. Wood, 515 
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§768.71(2) (Supp. 1986). 

11 Fria. Stat. §768.81(3), (5) (1993); Fabre, 
623 So. 2d at 1185-87. 

12 See, e.g., Fabre, 623 So. 2d at 1185-87; 
Messmer, 588 So. 2d at 611-12. 

13 Fabre, 623 So. 2d at 1185-87. 

14 See, e.g., Fa. Star. §768.81(3) (1993); 
Fabre, 623 So. 2d at 1185-87; East W. 
Karate Ass’n v. Riquelme, 638 So. 2d 604, 
605 (Fla. 4th D.C.A. 1994); Messmer, 588 
So. 2d at 611-12. 

15 Chesterton v. Fisher, 655 So. 2d 170, 
172 (Fla. 3d D.C.A. 1995); W.R. Grace & 
Co.-Conn. v. Dougherty, 636 So. 2d 746, 
747-748 (Fla. 2d D.C.A.), rev. denied, 645 
So. 2d 457 (Fla. 1994). 

16 See, e.g., Fua. Star. §768.81 (1993); 
Fabre, 623 So. 2d at 1185-87; East W. 
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Karate Ass’n, 638 So. 2d at 605; Messmer, 
588 So. 2d at 611-12. 

17 See, e.g., Fua. Stat. §§768.31(2)(c), 
768.81(4)(b) (1993); Mazzilli v. Doud, 485 
So. 2d 477, 480 (Fla. 3d D.C.A.), rev. dis- 
missed, 492 So. 2d 1333 (Fla. 1986). 

18 F.g., Star. §768.81(3) (1993); Fabre, 
623 So. 2d at 1185-87; Messmer, 588 So. 2d 
at 612. 

19 McGhee, 653 So. 2d at 1101 (Ervin, J., 
dissenting). 

20 See, e.g., Hall v. Billy Jack’s, Inc., 458 
So. 2d 760, 761 (Fla. 1984). 

21 Hypothetical drawn from William E. 
Westerbeke & Reginald L. Robinson, Survey 
of Kansas Tort Law, 37 Kan L. Rev. 1005, 
1049 (1989). See, cf. Fabre, 623 So. 2d at 
1186 (“It would be incongruous that the 
legislature would have intended that the 
Fabres’ responsibility be 100% in situations 
where Mrs. Marin’s vehicle was operated 
by her husband and only 50% in situations 
where by chance she was a passenger in a 
vehicle operated by a friend.”). 

22 See, e.g., Fua. Star. §768.81 (1993); 
Fabre, 623 So. 2d at 1185-87; East W. 
Karate Ass’n, 638 So. 2d at 605; Messmer, 
588 So. 2d at 611-12. 
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SPOTLIGHT ON VOLUNTARY BARS 


Bay County Bar Forwards 
Teen Court as Juvenile Sanction Alternative 


n the fall of 1993, Judge Judy 

M. Pittman, administrative ju- 

venile judge for the 14th Judi- 

cial Circuit, realized that her 
courts were teeming with repeat juve- 
nile offenders. She recognized that an 
alternative had to be created before the 
juvenile system became hopelessly 
clogged. Inspired by similar programs 
statewide, Judge Pittman assembled a 
number of concerned citizens including 
numerous Bay County attorneys and 
formed the Bay County Teen Court. 
The results have been positive—and 
dramatic. 

The concept is simple: have teens 
judged by their peers. The program is 
for first-time misdemeanor offenders, 
and is designed to serve as an alterna- 
tive to juvenile sanctions. The theory 
is to deter first-time offenders from 
further criminal behavior by placing 
them in a jury trial scenario which gets 
their attention. Teen court bridges the 
gap between parental sanctions which 
may be too lenient, and juvenile court 
sanctions which may be too harsh for 
first-time offenders. 

Teen court juries are comprised of 
volunteer law-abiding teenagers as well 
as delinquents serving their sentences. 
Sentencing is solely the purview of 
these juries within established parame- 
ters. Part of all sentences, however, is 
mandatory jury duty for participating 
defendants. This component keeps ju- 
ries from failing to focus on relevant 
factors, as many sentenced defendants 
see through flimsy excuses. 

It is important to note that teen 
court is a sentencing forum. Those 
offenders admitted into the program 
must plead guilty to the offense as a 
condition of their participation. The 
benefit is realized when participants 
successfully complete the program as 
no record of their offense is recorded 
in the juvenile court system. In this 
aspect teen court is analogous to the 


by Chris Patterson 


pre-trial intervention program for 
adults. 

Bay County attorneys volunteer their 
time and expertise to train law-abiding 
teenagers to serve in the role of prose- 
cutor, defense counsel, bailiff, and court 
clerk. Local attorneys spend time with 
these teenagers to prepare their cases. 
Advice such as witness examination 
techniques, introduction of demonstra- 
ble evidence and evidentiary founda- 
tions are a few of the concepts im- 
parted to the youthful participants. 
Attorneys also volunteer their time to 
conduct trial advocacy training ses- 
sions several times a year, focusing on 
opening/closing statements and the 
presentation of evidence. 

Thanks in part to the efforts of 
volunteer attorneys, teenage partici- 
pants have been recognized at both 
state and national conferences for their 
professionalism and advocacy skills. 
Attorneys also support local high school 
mock trial programs, which feed quali- 
fied volunteers into the teen court 
system. Mosley High School won the 
1995 State High School Mock Trial 
Championship. The training provided 
by Bay County attorneys is invaluable 
and relates directly to the success and 
quality of these programs. 

Whether large firms or sole practi- 
tioners, Bay County Bar Association 
members have embraced the teen court 
concept by volunteering services on a 
weekly basis. Members believe by cre- 
ating a quality juvenile sanction alter- 
native, criminal behavior, which often 
escalates, will be retarded. Decreases 
in criminality at the front end of the 
system will ultimately relieve an al- 
ready overburdened criminal justice 
system. Support for this program has 
been recognized by the circuit court, 
and teen court service is an approved 
method of pro bono service for the 14th 
Judicial Circuit pro bono plan. 

As with the support, the results have 


been equally impressive. Since May 
1994, teen court has served more than 
400 juveniles from Bay County. While 
the juvenile recidivism rate for Bay 
County is 33 percent, the Bay County 
Teen Court has a recidivism rate of 
less than 5 percent. Critical to the 
success of teen court is the mandate 
that parents or guardians accompany 
defendants. Ninety-seven percent of all 
parents support participation in the 
process. Finally, referring law enforce- 
ment agencies in almost complete un- 
animity endorse the process and sen- 
tences handed down by the teenage 
juries. 

Bay County attorneys are proud to 
support teen court. By correcting the 
behavior of juveniles before their con- 
duct becomes antisocial, families are 
maintained. The juvenile justice sys- 
tem is relieved of some of its burden 
by the teen court alternative. Ulti- 
mately, the criminal justice system 
will become less burdened by not in- 
jecting youthful first offenders into the 
system. 

If your community has a teen court, 
encourage your local bar association 
to support the program. The benefits 
to the community, as well as to partici- 
pating attorneys, is immeasurable. If 
your community does not now have 
teen court, rally the support of your 
bar association, local school authori- 
ties, law enforcement, and civic leaders 
to create one. You will be glad you did. 0 


Chris Patterson is a partner in the firm 
of Patterson and Hauversburk in Pan- 
ama City. He is board certified as a 
criminal trial lawyer by The Florida 
Bar and National Board of Trial Advo- 
cacy. He received his P.A. from Clemson 
University and J.D. from Nova Univer- 
sity. He is a member of the Board of 
Directors of Bay County Teen Court, 
Inc. 
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The Logic of Women on Trial 
by Janice Schuetz 
Reviewed by John D. Brady 


Famous trials are rich sources of 
history, socially accepted beliefs, and 
rhetoric. The Logic of Women on Trial: 
Case Studies of Popular American Tri- 
als, by Janice Schuetz, is an interest- 
ing look at these subjects through felony 
trials of nine women. 

Using rhetorical analysis, Schuetz, 
a professor of communication, exam- 
ines: a Salem witch trial in 1692; an 
1865 co-conspirator with John Wilkes 
Booth; Lizzie Borden’s 1893 trial; Mar- 
garet Sanger’s three trials from 1915 
to 1929 for publishing birth control 
information; Ethel Rosenberg’s 1951 
trial for disclosing nuclear secrets; 
Yvonne Wanrow’s 1974 trial for killing 
a man who molested a neighbor’s 
daughter; Patricia Hearst’s 1975 bank 
robbery trial; Jean Harris’s 1982 trial 
for killing the Scarsdale Diet Doctor; 
and Darci Pierce’s 1988 trial for mur- 
dering a mother to steal her baby. 

Each chapter discusses the influence 
gender, history, and legal issues had 
on how witnesses, attorneys, judges, 
and jurors interpreted evidence and 
then decided what was reasonable. 

The Lizzie Borden trial illustrates a 
recurring theme. Despite compelling 
circumstantial evidence, Borden was 
acquitted of murdering her parents 
with a hatchet. An 1890s male jury 
could not accept that a woman could 
commit such a violent crime because 
of family quarrels or a desire to control 
a half-million dollar estate. But the 
defense’s arguments fit the socially 
accepted image of a woman of Borden’s 
status: domestic, dependent, and 
wanting nothing more than posses- 
sions and a nice home: “Her home was 
‘warmed with steam; had ‘carpets on 
every one’ of the floors, had ‘pictures 
and pianos and a library and all con- 
venience and luxury. . . . [E]verything 
any woman would ever want.” 

Schuetz concludes: “The prosecution 
emphasized legal rationality, beliefs 
about evidence, probability, and bur- 
den of proof. The verdict showed jurors’ 
preference for social, rather than legal, 
justification [explanation].” (Emphasis 
added.) 


BOOKS 


Socially accepted beliefs about women 
influenced all the trials. For example, 
Sanger was convicted when she used 
anti-social rhetoric to justify birth con- 
trol: Women were “enslaved by sex 
conventions and motherhood,” “poi- 
soned by religion,” oppressed by “mid- 
dle class morality,” and “wage slavery.” 
She was acquitted when she used main- 
stream rhetoric like “medically pro- 
gressive” and “public health work.” 


The Rosenberg prosecution success- 
fully used mid-1900s’ beliefs that 
“women understand and collaborate 
with their husbands on all important 
matters ... since Communist espio- 
nage was an important matter, Ethel 
must have collaborated about it with 
Julius.” 


Wanrow’s attorneys used 1970s’ rheto- 
ric about abuse of women and children 
and oppression of American Indians, 
to support a plea to a lesser charge. 
Hearst’s defense missed a gender- 
based argument that the standard of 
responsibility for a woman subjected 
to “coerced persuasion” should be dif- 
ferent than that expected of a male 
prisoner of war. 


One drawback for casual readers is 
use of technical, rhetorical terms like 
“ideational” vs. “relational” argument 
(ideas vs. relationships), and “substan- 
tive vs. motivational warrants” (expla- 
nations based on logic vs. the values 
and emotions of the audience). 

Women on Trial offers insights about 
legal strategy and argument which 
transcend gender. Schuetz disagrees 
that law is “normative, unchanging, 
impartial, and formulated more by rules 
and precedents than by people.” In- 
stead she reminds us: “A courtroom is 
a complex web of participants, and 
each participant ... can be either 
disabled or enabled as arguers by their 
perceptions, knowledge, and experi- 
ence.” 

The Logic of Women on Trial (257 
pp.) is published by Southern Illinois 
University Press, P.O. Box 3697, Car- 
bondale, IL 62902-3697. 


John D. Brady is an attorney with the 
U.S. Army Corps of Engineers, Jackson- 
ville District, and a member of the 
Journal’s Editorial Board. 
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Justice Brennan: 

The Great Conciliator 
by Hunter R. Clark 
Reviewed by Mark F. Lewis 


Hunter Clark’s book attempts, in 
less than 300 pages, to show how 
Justice Brennan became the “consum- 
mate coalition builder” between the 
opposing camps of Justice Black’s lib- 
eral activism and Justice Frankfurter’s 
judicial restraint. Although the book 
provides a few interesting glimpses 
into the workings of the Court and 
reviews several of the important deci- 
sions authored by Brennan, it suffers 
from trying to do too much, and from 
a basic lack of organization. 

The early chapters of the book, most 
of which were too short, center on 
Brennan’s pre-Supreme Court life, and 
his rise from humble beginnings 
through private practice and the New 
Jersey judicial system. Hunter implies 
that Brennan’s leanings toward the 
incorporation of Bill of Rights’ protec- 
tions into the Fourteenth Amendment 
may have resulted from seeing his 
father being bloodied by the police 
during a labor dispute. However, he 
later notes how Brennan went to work 
for a law firm that specialized in strike 
breaking. 

The book gets better in the later 
going. Readers who were interested in 
the Bork and Clarence Thomas hear- 
ings will appreciate learning about 
Brennan’s struggle with Sen. Joseph 
McCarthy during his confirmation pro- 
cess. The real strength of the book, 
however, lies in its discussions of the 
major Brennan opinions—Cooper uv. 
Aaron (Little Rock), Baker v. Carr 
(apportionment), and New York Times 
v. Sullivan (libel). Even though some- 
what disorganized, Clark does a fairly 
good job in describing the historical 
and political backgrounds against 
which these cases were decided. 

Unfortunately there were too few 
insights as to how the conciliation 
process actually worked—the “behind 
the scenes” stories that make for good 
reading. The best of those presented is 
the description of how Brennan played 
on Justice Potter Stewart’s moderate 
Republican leanings to secure his vote 
in Baker v. Carr, the decision that 


= 
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opened the way for Justice Douglas to 
later establish the principle of “one 
man, one vote.” The reader will chuckle 
at the author’s description of the Jus- 
tices sitting through “dirty movie days” 
while they wrestled with the question 
of obscenity. 

Brennan may very well, as the author 
concludes, be compared to James Madi- 
son with regard to his contributions to 
this country. However, this bock does 
not go far enough to establish this 
legacy. It is a book written for the 
general public, not the legal profession, 
and one that, while obviously flatter- 
ing, does not paint the full picture of 
this great man and his influence on the 
body of Constitutional law. 

Justice Brennan: The Great Concili- 
ator is published by Birch Lane Press 
and sells for $24.95 (289 pp.). 


Mark F. Lewis is an assistant state 
attorney in the 13th Judicial Circuit, 
Tampa, and a member of the Journal’s 
Editorial Board. 


Local Rules 
by Jay Brandon 
Reviewed by Melissa Gilkey Mince 


Attorney Jordan Marshall’s well- 
deserved vacation quickly deteriorates 
into every lawyer’s nightmare: He’s 
hauled into court on a bogus speeding 
ticket—to face the circuit’s only judge 
while he’s wearing shorts and tennis 
shoes. To make matters worse, he finds 
himself saddled with a court-appointed 
case in a small town far from home. 

Marshall, a former assistant district 
attorney, has been assigned the task 
of representing local boy Wayne Orkney 
who stands accused of beating to death 
his own best friend. Naturally, the 
fight occurred in front of the entire 
town—but that’s not the murder 
Wayne’s really being tried for. Jordan 
Marshall’s client is unofficially sus- 
pected of murdering the town’s golden 
girl, the only person who was ever 
going to amount to a hill of beans in 
Green Hills, Texas. As Marshall’s cli- 
ent is being railroaded toward a death 
sentence, Marshall begins to fear the 
worst: That his client is truly innocent 
of both murders! 

No one, including Wayne Orkney, 
seems interested in providing a defense 
for either case. As Marshall frantically 
scrambles to save his client’s neck, he 
uncovers many dirty secrets the locals 
would rather remain hidden. 


Jay Brandon, a practicing attorney 
in San Antonio, Texas, puts together a 
credible read that does credit to the 
legal profession. He sticks to the rules 
of evidence and follows the ethical 
considerations. Brandon doesn’t rewrite 
the law to suit his story line. Rather, 
he works within the confines of the 
legal system and cranks out a well- 
paced novel that holds the attention of 
both lawyers and lay persons alike. 

Local Rules, published by the Pocket 
Books (290 pp.), sells for $22 in hard 
cover. 


Melissa Gilkey Mince practices in Semi- 
nole and serves on the Bar Journal’s 
Editorial Board. 


When Your Ex Won’t Pay 

by Nancy Palmer and Ana Tangelo- 
Rodriguez 

Reviewed by Jane Estreicher 


When Your Ex Won’t Pay: Getting 
Your Kids the Financial Support They 
Deserve by Nancy Palmer and Ana 
Tangelo-Rodriguez is a user friendly 
guide to the realities and pitfalls en- 
countered in securing child support 
awards for minor children. 

The enforcement and collection of 
child support has become a national 
dilemma, and the authors of this book 
deal squarely with the issues from the 
personal agendas of the parties to the 
very system and methods they will 
confront in attempting to get child 
support, whether as a result of a mari- 
tal dissolution or a child born out of 
wedlock. In addition to being enlight- 
ening, this book describes the anger, 
fear, and difficulty persons normally 
feel throughout the process. 

This book is recommended to anyone 
seeking a child support award, so that 
the enormity of frustration that is 
encountered and experienced will be 
better understood and be more con- 
structively handled. The difficult 
questions that are typically posed by 
parents and the misunderstandings 
which often develop in working with 
attorneys or Health and Rehabilitative 
Service’s case workers are articulately 
addressed. The depressing situation of 
parents not having sufficient funds to 
pay their rent or mortgage, while hav- 
ing to continuously pay for expensive 
day care, because of delays in the 
collection process, are well noted. What 
solutions exist are further described, 


such as the parent locator service which 
can be used when a parent has disap- 
peared from a state and his or her child 
support obligations. 

The authors, who serve as attorneys 
and mediators, examine the basis for 
initial child support awards and modi- 
fication of those awards in different 
states and the different collection pro- 
cedures available. They also examine 
why child support awards may vary 
from state to state and person to per- 
son, and address the practicality of 
whether it actually pays to go to court. 
They clarify under what circumstances 
the battle does not pay and when a 
person is better off doing nothing, such 
as when that person has a good paren- 
tal relationship with the other parent 
and the other parent provides essential 
day care services while the amounts 
sought for increases in support may 
not be substantial. 

The authors discuss parents taking 
individual responsibility for their lives 
and those of their children. The authors 
note that all parents have such a 
responsibility, whether that means go- 
ing out and getting a job, becoming 
better trained or skilled, or pursuing 
the other parent when their children 
have special needs, or when that par- 
ent cannot otherwise put food on the 
table. 

Different options, such as mediation 
and pursuing collection through the 
Uniform Reciprocal Enforcement Sup- 
port Act, are discussed. The book pro- 
vides helpful strategies for parents 
attempting to gain awards and modifi- 
cation as well as enforcement of them. 
The system and its legal avenues, or 
channels, should become less alien and 
intimidating through reading this book. 
A glossary of terms, information re- 
sources, and financial worksheets are 
also provided. 

This book serves as a useful tool for 
attorneys in client management. It 
provides a basis for clients to under- 
stand the different issues involved with 
gaining child support and how imper- 
fect a system we have, despite vast 
progress being made over the last 10 
years. Clients who have realistic expec- 
tations will be more easily managed 
and able to assist through the media- 
tion or litigation process with a cost 
savings to them. 

As an attorney who has practiced 
marital and family law for over 10 
years, it is clear from this book we 
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